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interest-bearing Ever since the year 1823 when the Supreme 
Demand Notes. Court of New York had before it a demand- 

note payable “with interest’? and was con- 
fronted with the question whether a delay of five months in de- 
manding payment released an indorser, holding that it did, the 
question as to the time within which an interest-bearing demand 
note should be presented to preserve an indorser’s liability has 
been a troublesome one in the state of New York. The law re- 
quired such a note to be presented within a reasonable time. But 
what time was reasonable? No specific time was fixed by the law. 
There was no standard to which the parties to such paper might 
refer. The only definition of reasonable time which the courts 
would make as to presentment of demand paper, was that the 
question of reasonable time must be determined by the facts and 
circumstances of each particular case; if a demand note carried 
interest, this was a circumstance to be considered as importing 
some indeterminate period of credit, as distinguished from a non- 
interest bearing demand note, which must be immediately presented. 

From 1823 to 1861 several cases came before the New York 
courts upon this subject, illustrating much uncertainty. In one 
case the court said: “It is impossible for courts to prescribe any 
fixed rule by which to regulate cases. Every one must, therefore, 
depend upon its own circumstances.” 

In 1861, the New York Court of Appeals rendered a decision 
to settle the question and end the uncertainty. In the celebrated 
and much criticised case of Merritt v. Todd the court announced 
as a positive rule of law that a note payable on demand, with 
interest, is a continuing security, not due until demanded, and 
upon which an indorser remains liable until actual demand. 

In our opinion, this was a most welcome decision, as it pro- 
vided a fixed and certain rule of law, with reference to which all 
parties might guide their actions. But the rule was swept away 
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in 1897 by the Negotiable Instruments Law which provides (sec- 
tion 131) 


“Where it (the instrument) is payable on demand, present- 
ment must be made within a reasonable time after its issue’’ etc. 
and by section 4 


“In determining what is a reasonable time or an unreasonable 
time, regard is to be had to the nature of the instrument, the 
usage of trade or business (if any) and the facts of the particu- 
lar case.” 


In providing that all demand instruments must be presented 
within a reasonable time and making no exception of interest- 
bearing demand notes, the rule of Merritt v. Todd is abrogated 
and now we, in New York, are back to the condition of law on 
this point which existed before 1861. All demand paper must be 
presented within a reasonable time determined by the nature of 
the instrument, any trade usage, and facts of the particular case. 

In May of this year, the New York Court of Appeals, for the 
first time we believe since the enactment of the Negotiable Instru- 
ments Law, has been called upon to consider the same old ques- 
tion presented to it in Merritt v. Todd—the reasonable time for 
presentment of an interest-bearing demand note to hold an in- 
dorser—but this time the decision is made under the Negotiable 
Instruments Law. We publish the case in this number. The court 
officially announces that Merritt v. Todd is swept away, and sup- 
planted by the Negotiable Instruments Law rule and, in the light 
of that rule, considering the circumstances of the case before it, 
the court holds three and one-half years delay before presentment, 
too long, and an indorser discharged. In a decision of the New 
York Supreme Court, appellate division, which we published in 
the Journal for April of this year (see page 289) presentment of 
an interest-bearing demand note ten months after date was held 
not unreasonably long, and the indorser remained liable. 

So the former uncertainty on this point now exists. How long 
can an indorsed interest-bearing demand note be safely held, in 
the state of New York to-day, before it must be presented to hold 
the indorser? Nobody knows; nobody can tell. The JouRNAL has 
been a warm advocate of the Negotiable Instruments Law in the 
main; but upon the particular point of presentment of demand 
notes, we think that a law which has certainty as its foundation 
stone, should provide something more certain for guidance in the 
presentment of demand paper, than ‘‘reasonable time’”’ determin- 
able by nature of instrument, usage and particular facts. There 
is nothing certain about this and it will be a subject of conten- 
tion in the future, as it has been in the past; something for law- 
yers to fight over, judges to differ over, and litigants to weep over. 
Some definite reasonable time period should be fixed by statute 
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both for ordinary demand notes and interest-bearing demand notes, 
suited to the nature of the transactions in which these instru- 
ments are used. As things now exist it is well for banks loaning 
upon indorsed interest-bearing demand notes, not to forget to 
have the indorser waive demand, protest and notice, and thus 
protect themselves. ee 
Bank Officer’s Financial institutions all over the country are in 
Personal __ receipt of items for collection with instructions to 
Liability. remit the proceeds when collected. In this con- 
nection, a decision of the Supreme Court of Kan- 
sas which we publish in this number is worthy of note. It is to 
this effect: Where a financial institution receives an item for col- 
lection, with instructions to remit, and the managing officers, in- 
stead of remitting the money collected as instructed, mingle the 
proceeds with the funds of the institution for use in its business, 
and the institution thereafter fails, the managing officers who vio- 
late the instructions to remit, or permit their subordinates to 
do so, will be personally liable to the owner therefor, although at 
the time of such misappropriation, it was their intent to account 
for and return the money to the owner upon demand. 

This decision discloses a personal liability of managing officers 
of financial institutions in such cases that is, probably, not fully 
realized. It may not infrequently happen than a bank or trust 
company officer, receiving an item for “collection and remittance,” 
will not immediately remit upon collection, but allow the money 
to remain in the general funds of the institution until called for. 
Whenever this is done, a personal risk is incurred. Although there 
is no intention to misappropriate for personal use, and no other 
misappropriation than one for the use of the corporation which 
he represents, still, if disaster occurs, the officer must personally 
stand in the breach and make good. 


a A forged indorsement case with some peculiar 
Indorsement. features in which two New York banks, the Sea- 
board and Bank of America, are parties, bas been 

decided at trial term of the supreme court and an appeal taken 
by the losing bank. A Pittsburgh bank drew a New York draft 
on the Seaboard payable to “Carroll Brothers,” and delivered 
the draft to the bookkeeper of a Pittsburgh house, customers of 
the drawer bank. This bookkeeper had forged his firm’s name to 
a check for same amount on the Pittsburgh bank, payable to the 
bank, and by this means obtained possession of the bank’s draft. 
The bank knew the bookkeeper, but did not know Carroll Brothers; 
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it supposed, however, the check on it was genuine and a legiti- 
mate transaction by which its customer desired to obtain New 
York exchange. The bookkeeper forged the payee’s indorsement, 
obtained credit for it in his personal account with another Pitts- 
burgh bank, and this bank forwarded the draft to the Bank of 
America which collected it through the Clearing House from the 
Seaboard. 

Ordinarily, of course, payment of a check bearing a forged in- 
dorsement is recoverable, but the Bank of America in this case 
contended that the check on the Seaboard had a fictitious payee, 
and must be deemed payable to bearer; also that the negligence 
of the Pittsburgh bank in mistaking its customer's signature and 
issuing its own draft on a forgery thereof, precluded its question- 
ing the Seaboard’s payment of its draft, for either of which rea- 
sons the payment of the draft by the Seaboard was valid and 
chargeable to its depositor, hence not recoverable from the bank 
which received payment. 

Both these contentions are denied and the Seaboard is held 
entitled to recover the payment from the Bank of America. The 
grounds of the decision are stated elsewhere in this number. 


Inspection of 1m strict morals, every owner of personal prop- 
Bank Deposits. erty should pay his fair proportion of taxes for 

the support of government and should not seek 
by any concealment or subterfuge to evade his fair share of the 
public burden. But the administration of tax laws now-a-days is 
so lax and incomplete that a large proportion of personal prop- 
erty wholly escapes taxation and thus it is that we find many 
men, who regard themselves honest, seeking to evade the payment 
of taxes upon their personal property, squaring the act with their 
conscience by the thought that if all their estate liable to taxa- 
tion were disclosed they would be compelled to pay a dispropor- 
tionate share and that as so large an amount of personal prop- 
erty wholly escapes, there is nothing really wrong in seeking to 
evade taxes upon their own property. 

Among the methods which are now pursued by tax officers to 
acquire information as to omitted or concealed property, are pro- 
ceedings to compel a disclosure by banks of deposits to the credit 
of tax-payers. Every man of any consequence keeps a bank ac- 
count and if the amount to the credit of this account on a given 
day can be ascertained, the tax officer has something on which 
to base an estimate and, possibly, a means of detecting some 
false sworn return of taxable property personally made by the 
depositor. 

In a case which we publish in this number the statute of 
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Indiana enacted in 1901 providing for a writ of inspection of the 
books and papers of a bank, upon application of a county asses- 
sor, to obtain evidence showing an unlawful omission of taxable 
property of a depositor, is declared constitutional. The court 
holds it does not contemplate an unreasonable search and seizure 
and in compelling the time and services of a bank officer in point- 
ing out the necessary information, it does not violate the consti- 
tutional provision against taking a man’s property or services 
without compensation. The court delivers a moral lecture in which 
it declares that bank officers should not seek to shield a deposi- 
tor in such cases on any ground of confidential relation; saying 
‘There is no more moral excuse or legal justification for conceal- 
ing the delinquency of the tax dodger than for any other class 
of law-breakers.”’ 

We have published several cases on this subject in the last few 
years. 

In Oregon in 1895 a national bank president was indicted for 
refusing to comply with the law of that state which required the 
proper officers of. banks to furnish lists of depositors and amounts 
to their credit to the county assessors on application. The law 
was held unconstitutional. 

In the year 1880 it was held by the Federal Court in Ohio 
that the officers of national banks could not be compelled to pre- 
sent for inspection of tax officers books showing the deposits and 
depositors of the bank. But as distinguished from a wholesale 
disclosure of bank deposits, which it has been declared unlawful 
to compel, cases have come up in several states where a single 
depositor has made return of his property and has afterwards 
been indicted for perjury, in which the bank officer has been com- 
pelled to appear and testify as to the amount to the credit of the 
particular depositor on a stated day and liable to fine and im- 
prisonment for contempt if he should refuse. 

The distinction would seem to be that while it is lawful in a 
proper proceeding to compel the disclosure of a particular deposi- 
tor's account, the law will not allow a fishing excursion into a 
bank with a drag-net to gather in information concerning every 
depositor’s account in the hope or expectation that there will be 
thereby disclosed many cases in which depositors have escaped 
taxation. ee 
Savings Deposits We observe that the legislature of Kentucky 

In Kentucky. has amended the reserve law which requires 

a general fifteen per cent. reserve, and twenty- 
five per cent. for banks in cities of over 50,000, onethird cash 
and two-thirds bank balances, by reducing the reserve to ten per 
cent. in the case of savings deposits, which are defined to be 
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“‘deposits on which the depositor has not the right to check, 
except upon giving at least thirty days notice of his purpose to 
withdraw same.” 

The governor, evidently, does not like the change, for he did 
not sign the bill, which became a law without his approval. 


Officiar's Check There are numerous decisions to the effect that 
for Private where the cashier of a bank or treasurer of a 
ss corporation draws and delivers the check of 
the institution signed in his official capacity, 
to a personal creditor, in payment of his private debt, the form 
of the check is sufficient to constitute notice to the creditor that 
the funds of the institution are, perhaps, being misappropriated 
and to put him on inquiry to learn whether or not such is the 
case; and if he takes the check without making such inquiry, he 
does so at his peril, and where it proves to be a misappro- 
priation, he is accountable therefor to the corporation. 

We have never understood that the Negotiable Instruments Law 
has made a change in this well-known rule and we do not believe 
that law will be generally so construed; yet we notice so high an 
authority as the Supreme Court of Massachusetts has applied that 
law in defense of a creditor who took from the treasurer of a cor- 
poration, the check of the corporation signed by the treasurer in 
his official capacity, in payment of the treasurer’s private debt. 
The case is published at page 549 this number. 

The Massachusetts court points to the provision of the Nego- 
tiable Instruments Law, which is nothing more than a codifica- 
tion of the modern doctrine of the common law, that neither 
knowledge of suspicious circumstances, nor doubts as to the genu- 
ineness of the title, nor gross negligence on the part of the taker, 
either singly or together, are sufficient to defeat the rights of a 
holder for value of negotiable paper, unless amounting to dishon- 
esty or bad faith; and it says that the fact that a corporation 
check, signed by the treasurer, is given by that official in payment 
of his private debt is not, of itself, sufficient to indicate that the 
treasurer was acting in a fiduciary capacity without authority to 
use the funds of the corporation for such purpose, as authority 
to draw and issue checks in the name of the corporation was in- 
cidental to his office, and the holder would receive them under the 
presumption that their use, as payment of his private debt was 
authorized. 

But the majority of courts, who recognize and apply the 
modern doctrine that knowledge of suspicious circumstances will 
not defeat the enforceable rights of a holder for value of nego- 
tiable paper unless the latter is guilty of bad faith, or positive 
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dishonesty, do not, we believe, concur in the view of the Massa- 
chusetts court, but maintain, notwithstanding, that an official’s 
check given for his private debt, constitutes notice to the taker 
and puts him on inquiry; and the decision in the Massachusetts 
case only indicates that there is going to be more or less of con- 
flict of law upon this subject. For example, in a New York case 
which we also publish in this number (see pages 550, 551) the 
court says: “The officers of a corporation individually make the 
contract in behalf of the corporation and issue its obligations. 
They may not lawfully contract with themselves, or use the credit 
of the corporation for their own benefit individually. There is 
reason, therefore, for the rule that one taking the negotiable paper 
of a corporation in payment of an individual obligation of an 
officer is chargeable with notice and is put upon inquiry as to 
whether the issue of the paper was authorized; but the reason 
does not exist in the case of a director and therefore the rule is 
not applicable.’”” The New York court, in this case, distinguished 
an Officer, such as treasurer, from a director, and held that knowl- 
edge that the payee of a corporation note is director of the maker 
corporation, does not put a creditor, taking the note for the 
director’s individual debt, upon inquiry as to whether the note 
was authorized; holding that the rule applicable to notes made 
by officers of a corporation to their own order, and used to pay 
their individual obligations, has no application to notes made 
by the duly authorized officers, and payable to a director. 

But this rule, as to officers’ notes or checks drawn to their 
own order and used in payment of their private debts, that the 
creditor is charged with notice and put on inquiry from the form 
of the instrument, still exists in New York under the Negotiable 
Instruments Law and has been also applied in other states, so that 
the Massachusetts decision, as already said, introduces a conflict 
of state law upon this important point. 


ad 


Banking Hours. Generally the banking hoursduring which banks 
are open to the public for business upon busi- 
ness days, are fixed by custom of the banks of 

a particular locality, while the holidays on which they are not 

open are fixed by statute. A law which has been enacted in Ken- 

tucky this year, which we publish elsewhere, provides a departure 
from this ordinary mode of fixing the time when a bank is to be 
open, and when it is to be closed. The Kentucky law gives the 
board of directors of each of the banks and trust companies of 
the state, full power and authority “‘to fix the hours of opening 
and closing of said banks or trust companies, and may provide 











516 THE BANKING LAW JOURNAL. 


that on Saturday of each week such hour of closing be as early 
as 12 o’clock noon.’”’ Thus each bank, by its managing officers, 
may fix its own hours, and on Saturday may close at 12 o’clock, 
or at one, or two or at three p. m., just as suits individual con- 
venience. 

It occurs to us that, as each bank has power to change its 
banking hours as often as it likes, there might come trouble 
where some dealer or depositor of a bank had made some trans- 
action based on what he supposed were existing banking hours 
but which had, overnight, been changed; and that previous notice 
of the establishment of new or different bank hours in any case, 
should be given or posted, to avoid trouble. The law does not 
require this, but doubtless the good sense of bank officers will in 
every case do what is requisite in this respect. We have in mind, 
for example, the bank whose hour for closing is fixed at, say 2 
p. m during the summer and whose depositor issues his check to 
the payee ‘only,’ in payment of an account claimed to be due, 
at 2.30 p. m., knowing that if anything is wrong, he can stop 
payment before the check is presented the next day; but calling 
at opening hour the next morning to notify the bank not to pay, 
he learns the closing hour of the previous day had been changed 
to 3 p. m. and that his check was paid at 2.45. Or take the 
case where the bank has been closing at 3 p. m., and a depositor 
knowing this, who has to make a cash payment upon an advan- 
tageous real estate contract at 4 p. m. delays calling at the bank 
until nearly 3 p. m. to get his cash, when he finds to his as- 
tonishment the doors locked, because of a change of the closing 
hour to 2 p. m., and his trade bargain, in consequence, lost. As 
numerous transactions are based on the existence of fixed bank- 
ing hours, any change should be preceded by notice. 

Our friends, also, who make the holiday and half holiday 
charts, will find trouble in this Kentucky law. Heretofore, a state 
could be designated as one in which the half-holiday law existed 
and bankers, in other states, using the chart would know that 
all banks in the state were not open for business on Saturday 
afternoons. But in Kentucky, each bank can make, or not make, 
its own Saturday half-holiday law, and it would be impracticable 
to put on a chart which of the Kentucky banks keep open, and 
which are closed on Saturday afternoons. 
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A PRACTICAL SERIES 


ON 


THE LAW OF BANK CHECKS. 


A course of study of the rules of law and the established customs 
of business which have grown up and now exist in the 
United States governing the issue, use and 
redemption of the bank check. 


Vil. PRESENITMENT FOR PAYMENT. 


1. REASONABLE TIME FOR PRESENTMENT. 
a. PRESENTMENT THROUGH CLEARING HOUSE. 
b. PRESENTMENT OF BANKERS’ DRAFTS. 
c. PRESENTMENT IN UsuaL CoMMERCIAL Way. 


N the last number we stated the common law rules as to reason- 
able time of presentment, together with illustrations from the 
decided cases showing what has been held due diligence, and 

what has been held dilatory, under such rules. 


PRESENTMENT THROUGH CLEARING HOUSE. 


We have seen that where the person who receives a check and 
the bank upon which it is drawn are in the same place the check 
must, in the absence of special circumstances, be presented during 
business hours of the next secular day after it is received. 

Does this rule apply where the check is deposited in a bank in 
the same place, to be presented through the clearing house the 
following day, or is this common law rule so extended in clearing 
house cities as to add one day to the common law period of pre- 
sentment? A check is delivered, for example, after banking hours 
on a certain day. The common law requires the check to be pre- 
sented not later than the following day, to be in reasonable time. 
This would require the payee to cause the check to be presented 
at the counter of the drawee on such following day for, if he de- 
posited it with his own bank, it would not be presented to the 
drawee through the clearings until the day thereafter, or the 
second day after he received it, beyond the reasonable time for 
presentment fixed by the common law. Yet the practice of business 
men is, not to present the checks which they receive at.the counter 
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of the drawee where identification in every case would be required 
but, to deposit such checks in their own bank of deposit which, 
with the facilities of the clearing house, can collect such checks 
wholesale. It would seem reasonable, therefore, that where a check 
is received too late for deposit in bank on the day of receipt, a 
deposit thefollowing day in regularcourse and presentment through 
the Clearing House the day thereafter, should satisfy the common 
law rule of reasonable time of presentment. 

This view has been taken in Pennsylvania, Loux v. Fox, 171 
Pa. 68. On May 6, 1891 after 3 p. m. one Loux gave his check 
to Fox on the Penn Safe Deposit & Trust Co. in Philadelphia. 
Fox deposited this check with his own bank, the Penn National, 
the following day, May 7. The check was presented through the 
clearing house May 8, but was not paid, as the drawee failed at 11.30 
a. m. on that day. The drawer claimed he was discharged to the 
extent of the loss caused by failure of the bank. The Supreme 
Court of Pennsylvania in an earlier case (Bank v. Weil, 141 Pa. 
457) had held that a check on a bank, where all the parties are 
resident of the same city, must be presented on the day on which 
it bears date, or on the next day; and if not so presented the 
risk of insolvency of the drawee is upon the payee, and in decid- 
ing that case had said: “If presented on the day of its receipt it 
would have been paid; if deposited by him in a city bank on the 
day of its receipt (the check having been delivered early enough 
for deposit the same day) it would have been presented on the 
next day and paid;” and the rule stated was accordingly applied, 
in that case, because there was ‘‘no circumstance’’ to remove the 
case “from its operation.” But the court refused to apply the 
rule of Bank v. Weil, to Loux v. Fox. It said the earlier case 
proceeded upon the assumption that the check was received long 
enough before the close of banking hours, on the day of its re- 
ceipt, to have enabled the payee to present it for payment or de- 
posit it for collection on the same day. In that respect there was 
a material difference from the case at bar, which difference was a 
circumstance which justified the ruling that there was no unrea- 
sonable delay in depositing the check for collection on the day 
after it was received and presenting it for payment on the next 
day thereafter. The court, therefore, held the check had been pre- 
sented in a reasonable time and the drawer was liable. It said: 


“In every large commercial metropolis like Philadelphia, in 
which clearing houses are established, the customary mode of col- 
lecting checks drawn on banking institutions therein is by deposit- 
ing them in bank for collection. According to the ordinary course 
of business, checks thus deposited are presented for payment on 
the next ensuing business day. * * * Unless the rule of Bank v. 
Weil is restricted in its operation to checks received during bank- 
ing hours and a sufficient time before the close thereof to enable 
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the payee either to present them for payment, or to deposit them 
for collection on the day they are received, the usual course of 
business will be most seriously disturbed.” 


Loux v. Fox was followed by a similar decision by the same 
court in Willis v. Finley, 173 Pa. 28. Finley gave his check ona 
Pittsburgh banker after 3 p. m. November 12, 1893. The payee 
deposited the check at 3.30 p. m. the same day in the Anchor 
Savings Bank by which it was sent to its clearing agent, the First 
National Bank of Pittsburg, immediately after 9 a. m. the follow- 
ing day, November 13th, and by the latter bank presented through 
the clearing house November 14th. The drawee was open and 
conducted business November 13th, but suspended November 14th 
and the check was returned unpaid. It was held, for the reasons 
given in Loux v. Fox, that due diligence was used in presenting 
the check and the drawer was liable. 

But reasonable as this rule would seem to be, it has been 
denied by the Supreme Court of Nebraska, and as Pennsylvania 
and Nebraska are the only two states which have passed upon 
the question, there is a numerical balance of conflicting authority 
for and against the rule. See Edmiston v. Herpolsheimer, 20 B. 
L. J. 32. A check on the Merchants Bank, Lincoln, Nebraska, 
was delivered to the payee in Lincoln Friday, May 28, 1897, after 
banking hours. On Saturday the payee deposited the check in his 
own bank. Monday following was Decoration Day. On Tuesday 
May 31, the check was presented through the clearing house. The 
Merchants Bank transacted business Saturday, but failed to open 
Tuesday morning. The Supreme Court of Nebraska held, and 
reiterated on a rehearing, that it was incumbent on the holder to 
present the check on Saturday in order to preserve the liability 
of the drawer. It refused to permit the custom among banks of 
collecting through the Clearing House to enlarge the period of 
reasonable time. It said: ‘‘No custom or usage among banks 
as to the manner of presenting ordinary checks for payment will 
relieve them from the legal duty of presenting such checks for 
payment within a reasonable time”’ and that ‘‘ the Clearing House 
and the mode of conducting business through it has no bearing 
on the liability of the drawer of the check.” 

The Pennsylvania doctrine, being the more reasonable, will 
doubtless be the one more largely favored by courts in other 
states. 


BANKERS’ DRAFTS. 

In some cases it is held that there is a distinction between a 
banker’s draft or check, drawn by one bank upon another, and 
the check of an individual, with respect to the reasonable time 
of presentment; that according to commercial custom the bank, 
which issues its draft for a profit, expects that it will be put in 
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circulation for a limited period, and that immediate presentment 
is not required to bind the drawer. 

This distinction is drawn in a Missouri case, Marbourg vy. 
Brinkman, 23 Mo. App. 511, where a firm of Kansas bankers who 
sold their exchange on the Mastin Bank of Kansas City, were held 
liable to the payee, who sued them upon the dishonored draft, 
notwithstanding presentment had not been made within the reason- 
able time required of the holders of checks of private individ- 
uals. The court quoted from Story on Bills in which the writer 
says: ‘‘A distinction has been taken between cases, where such 
bills are drawn by bankers and others, as a mode of making 
profit and a source of livelihood, by exchanging them for ready 
money, and cases where such bills are drawn by private persons, 
having no such reference to profits or means of livelihood, but 
merely for their own accommodation or that of the payee. In 
the former case it has been said that the banker or other person 
is understood to sanction both the circulation and non-present- 
ment by his course of business, and by the advantages of credit, 
which he thus obtains from such circulation and non-presentment 
of the bill; and therefore it is difficult to say what length of time, 
consistent with the free circulation of the bill, would be deemed 
unreasonable in not presenting the bill to the drawee for pay- 
ment, But, in the latter case, the presentment ought to be within 
a very short period, and, perhaps, ought to be limited to such a 
period as would be reasonable, supposing the bill had not been 
put in circulation. The distinction here alluded to may seem 
nice, but it turns upon the supposed intention and understanding 
of the parties, derived either from their own particular acts, or 
from the common course of business.”’ 

The Missouri court, referring to this language, says: 

‘‘The principle upon which this distinction is based would seem 
to apply with full force to a draft drawn by a bank upon another 
and distant bank, intended by the course of business to be cir- 
culated and not to be presented at once for payment. * * * It 
is a part of the business and commercial history of the country 
that the various banks sell, for what is known as exchange, drafts 
upon their correspondent banks at distant business centers, which 
are intended to circulate as bills of exchange payable on demand 
circulate. That this is the fact, and that such is the usual busi- 
ness course of banks in the locality of the defendants’ bank with 
relation to their correspondents at Kansas City was abund- 
antly shown by the evidence. We hold that as to the drawers 
of the draft, such presentment for payment only was required of 
the payee and the subsequent holders, as is required in the case 
of a bill of exchange, payable on demand, under likecircumstances.” 


The Supreme Court of Illinois has also said (Montelius  v. 
Charles, 76 Ill. at page 307): 
“Bills, both inland and foreign, having the quality of negotia- 
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bility, are intended, in some degree, to be used as a part of the 
circulation of the country, and are indispensable in the conduct of 
extended commercial transactions. They afford a safe and con- 
venient mode of making payments of indebtedness between distant 
points. Banking houses that, for a consideration, issue such bills, 
must be understood to do so in accordance with the known cus- 
tom of the country—that they will be put in circulation for a 
limited period. If this were not so, their value would be greatly 
depreciated and their utility in commercial transactions would 
be destroyed. Were it understood the purchaser of such a bill 
was bound to make all possible dispatch to present it to the 
drawee or lose his recourse on the drawer, no prudent man would 
feel safe in taking one. He may know the drawer from whom he 
purchases the bill, and be willing to rely upon his responsibility, 
but in many instances he has, and can have, no knowledge of the 
drawer’s correspondent, the drawee. Commercial usage has, 
therefore, placed the responsibility upon the drawer, and he is 
presumed, in consideration of the premium paid, to assume all 
risks as to the solvency of the drawee, for such reasonable time 
as the bill shall be kept in circulation. There can be no doubt if 
the holder locks it up and keeps it out of circulation, he assumes 
all risks, and in case the bill is dishonored, his laches in that re- 
gard would bar a recovery against the drawer. Such bills are 
not issued witha view to be held as a permanent security, with 
a continuing liability on the drawer. The difficulty is, to deter- 
mine for what length of time such a bill may be kept in circula- 
tion, consistently with a continuing liability on the drawer. The 
rule adopted is, it must be presented in a reasonable time under 
all the circumstances.” 

But it would seem that the distinction between a check or draft, 
sold by a bank upon another bank, and the ordinary check of a 
private individual, with reference to the limited period of circula. 
tion allowed to the former, and not to the latter, during which 
the drawer’s risk of the drawee’s solvency continues in the one case 
and not in the other, is not recognized in all the cases. For ex- 
ample in Warner v. Citizens Bank of South Dakota, 11 B. L. J. 
324, where a South Dakota bank sold its draft on a Chicago 
bank, which failed nine days after the draft was issued and be- 
fore the holder had presented it, the court held that under the 
common law rule, due diligence had not been used and the drawer 
would be discharged. But in this particular state, a statute ex- 
isted allowing ten days for presentment after the time within 
which the instrument could, with reasonable diligence, be trans- 
mitted to the proper place for presentment; and this statute saved 
the holder’s recourse upon the drawer. 

PRESENTMENT IN USUAL COMMERCIAL WAY. 

The rules established by the common law defining what is a 
reasonable time in which to present a check for payment are no 
longer suited, in several respects, to modern conditions. The great 
mass of checks which are daily issued, payable at places all over the 
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country, the payees of which are often located far distant from the 
drawees, are necessaril y thrown into the hands of the banks forcollec- 
tion, and the bank in which a check is first deposited, oftens finds it 
necessary to send it to a correspondent in whom it has confi- 
dence, to attend to the collection, although the correspondent is 
not in the same place as the drawee; this preferably to forward- 
ing the check to a strange agent in the place of the drawee, whose 
responsibility is unknown. The usual method of banks in for- 
warding checks through correspondents often results in the check 
reaching its destination and being presented beyond the reason- 
able time period fixed by the common law; and so long as the 
common law rules govern the duties of holders and of collection 
agents, the collection of checks by the usual methods is often at- 
tended with risk of loss of recourse upon prior parties, where the 
forwarding is done by the owner, or risk of incurring liability for 
negligence where done by a collecting agent, should the check 
be dishonored for any reason. To legalize modern banking meth- 
ods the following statute was enacted in Vermont in the year 
1896, and in Kentucky in 1904: 

‘“‘An act declaring what shall be considered due diligence in 
the collection of a check or draft. 

It is hereby enacted, etc. In order to hold the maker, in- 
dorser, guarantor or surety of any check or draft, deposited with 
or forwarded to any individual or bank for collection, or owned 
by any individual or bank, it shall be sufficient for said individual 
or bank to forward the same in the usual commercial way now 
in use, according to the regular course of business, and the same 
shall be considered due diligence in the collection of such check or 
draft.” 

Under this statute, if the owner or collecting bank forwards a 
check “‘in the usual commercial way now in use,’’ due diligence 
will have been exercised and the liability of the drawer and in- 
dorsers preserved in the event of non-payment. 

(Continued in next number.) 





THE BILL OF LADING AND THE RATE BILL. 523 


THE BILL OF LADING AND THE RATE BILL. 


UR many readers who are keeping informed of the progress of 

( ) the movement to perfect the bill of lading as a security for 

the advances of bankers will be interested to learn that the 
new rate law, enacted by Congress, contains a provision concern- 
ing the issue of bills of lading and the liability of carriers there- 
under. This is the provision: 

“That any common carrier, railroad or transportation com- 
pany receiving property for transportation from a point in one 
state to a point in another state shall issue a receipt or bill of 
lading therefor and shall be liable to the lawful holder thereof for 
any loss, damage, or injury to such property caused by it or by 
any common carrier, railroad or transportation company to 
which such property may be delivered or over whose line or lines 
such property may pass, and no contract, receipt, rule or regula- 
tion shall exempt such common carrier, railroad or transporta- 
tion company from the liability hereby imposed; provided, that 
nothing in this section shall deprive any holder of such receipt or 
bill of lading of any remedy or right of action which he has under 
existing law. 

‘That the common carrier, railroad or transportation com- 
pany issuing such receipt or bill of lading shall be entitled to re. 
cover from the common carrier, railroad or transportation com- 
pany on whose line the loss, damage or injury shall have been 
sustained, the amount of such loss, damage or injury as it may be 
required to pay to the owners of such property, as may be evi- 
denced by any receipt, judgment or transcript thereof.”’ 

The chief object of this provision, it is seen, is to make the 
issuing or initial carrier liable to the holder of the receipt or bill 
of lading for any loss, damage or injury to the property not only 
when caused by such initial carrier but when caused by any 
subsequent carrier and it makes unlawful the insertion of any 
clause exempting the carrier from such liability. Carriers often 
stipulate against loss caused by the negligence of their own em- 
ployees and while the courts in some states have declared such 
clauses against public policy and void as contracts, they have 
been upheld in others. Hereafter no carrier of property across 
state lines can so exempt himself. It is usual, also, for carriers 
to insert in the bill of lading clauses exempting the carrier from 
liability for losses caused by subsequent carriers. For example, 
clause 3 of the uniform bill of lading used by the Eastern roads 
provides: “No carrier shal] be liable for loss or damage not 
occurring on its own road or its portion of the through route, 
nor after said property is ready for delivery to the next carrier 
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or to consignee.” A clause in a Western bill reads: “It being 
distinctly understood that the responsibility of each carrier shall 
not begin until it receives the articles from consignor, or from a 
connecting carrier, and shall cease when it delivers the same to a 
connecting carrier, or to the consignee.’’ Also “No carrier shall 
be responsible for loss of or damage to any of the property ship- 
ped, unless it is proved to have occurred during the time of its 
transit over such carrier’s own line.’”’ The common law as de- 
clared by many of the state courts has also established the rule 
in this country that the initial carrier is not liable for losses 
caused by any connecting carrier. The consequence of this has 
been that the shipper or owner of the property lost or damaged 
by the act of some carrier has been compelled to look to that 
particular carrier for redress. Now, the law changes all this with 
respect to interstate bills of lading. The initial carrier is made 
liable not only for loss, damage or injury caused by itself but 
also by any subsequent carrier and it, in turn, is given a right 
of action against the carrier causing the loss for the amount it 
has been required to pay. 

This declaration of liability for all loss, damage or injury 
caused by the carrier and the pointing out of the initial carrier 
as the one who must answer for it is primarily, of course, in the 
interest of the shipper or owner of the goods; but it helps the 
security in the banker’s hands to this extent, that should the 
shipper or owner who has pledged the goods to him become in- 
solvent the banker has the benefit of this provision of liability 
and recourse. 

It will be noticed also that the law has a compulsory provi- 
sion. It requires the carrier to issue a receipt or bill of lading 
and makes him liable to any lawful holder thereof for loss, dam- 
age or injury caused by anycarrier. This, of course, does not go 
to the extent of requiring the carrier to issue a bill of lading de- 
liverable unto order or assigns under which he contracts to de- 
liver the property only to the holder of the bill; but if he does 
issue a bill drawn to order, he becomes liable to any lawful holder 
for loss or injury caused by any carrier. The law also preserves 
all remedies or rights of action which the holder of a bill of lad- 
ing has under existing law. 
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INDEMNITY BONDS UPON PAYMENT OF LOST 
INSTRUMENTS. 


JHEN the owner of a promissory note, draft or certificate of 
\\ deposit has lost the instrument and asks payment of the 
bank or other issuer without being able to produce and 
surrender it, and the payor demands indemnity as a pre- 
requisite of making payment, which the owner refuses to give, and 
brings an action upon the instrument, the question of the right 
of the payor to indemnity is generally decided by the courts upon 
considerations as to whether the instrument was or was not ne- 
gotiable; and if negotiable, whether it was overdue or unindorsed 
when lost. 

The Supreme Court of Massachusetts (Schmidt v. Peoples Na- 
tional Bank, 5 B. L. J. 15) has said: ‘‘Whether regarded as a 
rule of practice or as rule of law, it is within the power of the 
court, in an action at law upon a lost note by the owner thereof, 
or by the party entitled thereto, to require the plaintiff, before 
the entry of judgment thereon, and the issuing of execution, to 
file a suitable bond of indemnity for the protection of the maker, 
or of the party or parties whom the plaintiff seeks to hold in 
such action. The reason of the rule is that the maker or the 
party whom it is sought to hold is, upon payment of the amount 
due upon the note, entitled to its production and surrender; but 
as this cannot be done when the note is lost or destroyed, and 
as it would in such a case be unjust to permit the maker or par- 
ties liable on the note to escape liability altogether by means of 
its loss or destruction, if they can be sufficiently protected in 
case it should afterwards come to light, and would bea hardship 
on the plaintiff to compel him to resort to a court of equity, the 
injustice and hardship which would otherwise result are avoided, 
and the defendants are protected, by allowing the plaintiff to take 
judgment and have execution upon filing a suitable bond of in- 
demnity.” 

The Supreme Court of Maine has held: (Matthews v. Matthews, 
20 B. L. J. 321) “In a suit upon a note claimed to have been 
lost, the court in its discretion will determine, in accordance with 
the facts of each particular case, whether the plaintiff shall have 
judgment without furnishing the defendant withindemnity. Although 
the loss of a note without indorsement and after maturity is es- 
tablished by the weight of evidence, it is not, therefore, to be 
necessarily and conclusively assumed that the maker will be sub- 
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jected to no loss on account of its re-appearance. In such case, 
the court may in its discretion, and as a condition to the rendi- 
tion of judgment, order such indemnity given as will reasonably 
protect and secure the defendant from possible loss, or it may 
order the case continued for judgment from term to term uutil the 
note has been barred by the statute of limitations.” 

The Supreme Court of Nebraska has held: (Means v. Kendall, 
8 B. L. J. 28) ‘‘Where a negotiable note is lost before it be- 
comes due, the court will require the plaintiff to give an indemni. 
fying bond to the maker as a condition of recovering judgment, 
but where the instrument is lost after it becomes due no bond 
ordinarily will be required.”’ 

In 1887, the supreme court of Ohio (Bank v. Brown, 45 Ohio 
St. 39) refused to require a bond of indemnity, and ordered pay- 
ment by a bank of a negotiable certificate of deposit in the fol- 
lowing case: A bank had issued its negotiable certificate and its 
depositor, Brown, sued the bank, alleging loss and that the cer- 
tificate had never been indorsed by him. The bank claimed in- 
demnity. The court held that the certificate being unindorsed, 
indemnity was not necessary and the bank must pay Brown 
without it. But the fact of non-indorsement when lost, was estab- 
lished by the testimony of the depositor and from the nature of 
the case the bank could not deny it; and as said by a dissenting 
judge: ‘It is possible, we need not say probable, that the cer- 
tificate may have been indorsed for value by the payee before 
loss.” 

Cases of this nature show how the discretion of the courts is 
not always exercised with sufficient protection to a bank or other 
payor of a lost instrument. A depositor, for example, who re- 
ceives a six months negotiable certificate of deposit may indorse 
it over for value the next day. Then at the end of the six months, 
learning that the owner of the certificate has not presented it and 
is not likely to immediately do so, having, it may be, gone abroad 
for a time, the original holder may goto the bank and claim to 
have lost it after it was overdue, or, that it was not indorsed 
when lost by him. Taking his case to court, upon such allega- 
tion, which of course, would be fraudulent and perjured, the bank 
would be in no position to contradict or disprove his positive tes- 
timony. Yet, the court’s discretion would, very possibly, be ex- 
ercised in favor of not requiring the original holder to give a 
bond of indemnity in such case. The reasoning of some learned 
judges would be something like this: The evidence in the case, 
which is undisputed, shows that this certificate of deposit was 
overdue when it was lost; or, that it was unindorsed when lost. 
In either event no finder or subsequent holder could acquire any 
right thereto superior to that of the original payee; hence, pay- 
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ment by the bank to the original payee would satisfy the certifi- 
cate and there is no necessity for indemnity. 

The ruling in the Ohio case, which we have referred to, justi- 
fies the supposition of other such decisions. 

Considerations such as these make it evident that legislation 
giving the payor of a money instrument a positive right to a 
bond of indemnity before making payment to a supposed owner 
who claims to have lost it, will give more exact justice and pro- 
tection than the common law under which indemnity in any case 
is largely left to the discretion of the court. 

In this connection, we note that the Iowa legislature has, this 
year, passed a law to the effect that whenever the owner of a lost, 
stolen or destroyed bill, note, check or certificate of deposit de- 
sires payment, he must execute a good and sufficient bond of ia- 
demnity, if demanded by the payor; and should he bring an ac- 
tion thereon, the payor is entitled upon demand, to have such a 
bond of indemnity as a pre-requisite of making payment. 


BANK STOCKHOLDER AS NOTARY. 


N many of the states, as the Journal has frequently pointed out, 
the courts hold that a notary public who owns stock in a 
bank is, by reason of his proprietary interest, disqualified 
from acting as notary in such matters as the taking of ac- 

knowledgments of mortgages which are executed to the bank. 
Among these states is lowa. In January, 1897, the Supreme 
Court of that State held that an acknowledgment of a chattel 
mortgage to a bank, made before a notary who was one of the 
bank’s stockholders, is absolutely void. As this decision affected 
a large number of transactions, the legislature of Iowa shortly 
thereafter in the same year, passed ‘‘An Act to legalize acknowl- 
edgments of instruments in writing heretofore taken by aotaries 
public.” It provided that all acknowledgments “‘heretofore’’ taken, 
where a corporation was beneficiary, before a notary who at the 
time of the acknowledgment was a stockholder or officer in the 
corporation, are ‘‘hereby dec!ared to be legal and valid official 
acts,” etc. The full text of this law is published in volume 14 of 
the BANKING Law JOURNAL at page 192. The enactment simply 
legislized past acknowledgments; it did not in terms qualify a 
notary to take such acknowledgments in the future. 

Since 1897 when this statutory enactment was passed, notaries 
of banks and other corporations, who were also stockholders have, 
doubtless, gone on and taken acknowledgments of instruments 
running to the corporation in numerous instances while subsequent 
decisions have been rendered by the Supreme Court of Iowa which 
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show that a notary, who is a stockholder in a bank, is still dis- 
qualified under the common law, from taking an acknowledgment 
of a mortgage running to the bank. 

Now, we observe, the legislature of Iowa has passed another 
act to legalize acknowledgment of instruments in writing “ hereto- 
fore’ taken by notaries public, which took effect on March 23 of 
this year. (See full text published in this number.) This act 
provides that acknowledgments heretofore taken “including ac- 
knowledgments of instruments made by any private or any 
other corporation or to which such corporation was a party, or 
under which such corporation was a beneficiary and which have 
been acknowledged before or certified by any notary public who 
was at the time of such acknowledgments or certifying a stock- 
holder or officer in such corporation, be and are hereby declared 
to be, legal and valid * * * anything in the laws of the state 
of Iowa in regard to acknowledgments to the contrary notwith- 
standing.” The act further provides that ‘it shall not affect the 
rights of parties in any action or suit now pending in any court 
of this state.’’ But, like the former act, the present law makes 
> provision under which such notarial acts shall be valid in the 
uture. 

Thus, we see, that in Iowa the common law of the state as 
announced by the judiciary is that an acknowledgment before a 
notary who is a stockholder of a corporation, of a mortgage or 
other instrument running to the corporation, is invalid and the 
notary disqualified; that in 1897, the legislature passed a cura- 
tive act legalizing past acknowledgments, but did not make a 
notary competent in such cases so that he would be qualified to 
so act in the future; that bank and other corporation notaries 
still continued to take such acknowledgments, though disqualified ; 
and that the legislature of Iowa has, during the present year, 
passed another act legalizing the past invalid acknowledgments, 
but making no provision legalizing acknowledgments of this char- 
acter in the future. 

It would certainly be better legislative policy, instead of al- 
lowing the law under which bank stockholders are disqualified 
from acting as notaries in transactions with the bank, to remain 
as it is, and then passing acts from time to time validating past 
illegal acts, to enact a law under which notaries who are stock- 
holders of banks or other corporations would be declared com- 
petent to take acknowledgments in such cases. 

This was done last year inthe state of Kansas. By chapter 
311 of the laws of Kansas of 1905, past notarial acts of the 
character in question were not only validated, but the act gave 
notaries public authority to take acknowledgments and to ad- 
minister oaths, “including the acknowledgment of any such in- 
strument when executed to or by any corporation, or the ad- 
ministering of oaths to officers, agents or employees of corpora- 
tions in which any such notary public may be interested as a 
stockholder, officer or employee; provided, that no such notary 
public shall take an acknowledgment or administer an oath when 
acting himself in behalf of such corporation.” 
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NEEDED IMPROVEMENTS IN THE LAWS AFFECTING 
THE BANKING BUSINESS. 


ADDRESS OF THOMAS B. PATON, OF THE NEW YORK BAR, COUNSEL OF THE 
STANDING LAW COMMITTEE OF THE AMERICAN BANKERS’ ASSOCIA- 
TION, BEFORE THE WISCONSIN BANKERS’ ASSOCIATION, 

AT MILWAUKEE, JULY 13, 1906. 


\ J R. President and Members: Permit me to thank you for the honor of being in- 
™ vited to address you. The subject which I desire to present is not exactly a 

pleasing picture, but, nevertheless, none the less important for bankers to take 
cognizance of. It is, broadly stated, the bad and conflicting condition of many of 
the state laws affecting banking and commercial business, especially in matters 
of interstate dealing, and the necessity or desirability of their improvement and 
uniformity, best accomplished by systematic organized effort. Left as it is, this con- 
dition is often productive of doubt, uncertainty as to proper action and pecuniary loss 
in the conduct of legitimate banking business; once regulated on a proper basis, 
many of the troublesome questions of procedure which now confront bankers will 
disappear. 

The conditions which exist and call for improvement in the laws arise from the 
fact that our nation, comntercially one, is governed in its commercial and banking 
transactions by the separate and independent laws of the different states, often with 
an attendant conflict of judicial or statutory rule upon the same state of facts. The 
enactment of the uniform Negotiable Instruments Law, which became a law in Wis: 
consin in 1899, and is now the law in nearly thirty states, was an important step in 
procuring uniformity in many of the theretofore conflicting rules regarding negotiable 
paper. But that law has been only one step. There are still numerous and import- 
ant matters of conflict of law in the different states with reference to negotiable paper 
not covered by the Negotiable Instruments Law, with reference to quasi negotiable 
documents which bankers accept as collateral security for loans, such as certificates of 
stock, warehouse receipts and bills of lading, and with reference to the duties and re- 
sponsibilities of banks as collecting and as paying agents for their customers. which 
should be brought under uniformity of rule so far as they enter into interstate deal- 
ings; and not alone uniformity of existing law, but in many instances there is need for 
the change or abrogation of bad or unjust laws and for the enactment of new laws 
for the welfare of the banking and commercial interests. 

THE STANDING LAW COMMITTEE 

In recognition of this condition of affairs, the American Bankers’ Association, at 
the last convention held in Washington, made provision for a fermanent law com- 
mittee whose function and duty it shculd be to take up this important work and 
prosecute it to successful completion. A resolutien, introduced by Mr. Lewis E. 
Pierson of New York and carrying the recommendaticn of the Executive Courcil, was 
unanimously adopted by the Convention assembled: 


Resolved, That the President appoint a standing law committee of five 
members to whose attention shall be brought all decisions and laws on bank- 
ing matters which are now or shall hereafter be at variance in different States. 

This committee shall be instructed to provide ways and means to bring 
about uniformity on all matters of this character and be authorized to employ 
necessary counsel to properly prepare and carry through its plans. 
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Its expense shall be limited to such appropriations as may be made by 
the Executive Council, to whom all reports of expense and progress shall be 
rendered. 


Pursuant to this resolution, President Hamilton, exercising a carefulness in the 
selection of capable men pledged to the work, has appointed as the Standing Law 
Committee: 

WILLIAM J. FIELD, Secretary and Treasurer Commercial Trust Company 

of New Jersey, Jersey City, Chairman of the Committee. 

HARTMAN BAKER, Vice-President Merchants National Bank, Philadelphia. 

HENRY DIMSE, President Northern National Bank of New York. 

P. C. KAUFFMAN, 2d Vice-President, Fidelity Trust Company, Tacoma, 

Washington. 

JOHN K. OTTLEY, Vice-President Fourth National Bank, Atlanta, Georgia, 

And this Committee has done me the honor to appoint me as its Counsel. 

The first work of the Committee is, obviously, to perfect its administrative ma- 
chinery, establish a co-operative affiliation with the working forces of the State Asso- 
ciations and with the membership of the National Association, and to make a com- 
prehensive survey of the entire field of legal reform. This work is now under way. 
Then there is to be a vigorous pushing forward al! along the line of those matters 
most urgently requiring a remedy; gradually extending in scope of subjects until the 
field of conflicting or burdensome law affecting banking and commercial transac- 
tions is completely covered and satisfactory conditions obtained. 

FORGED AND RAISED CHECKS. 

One of the first pieces of work which will be undertaken by the Committee is to 
urge the enactment of a uniform law in the different states lessening the responsibility 
of bankers in the matter of forged and raised checks. A short statute of limi:ations 
on this subject has already been enacted in three states, New York, your own state of 
Wisconsin and in California, and the Committee proposes to urge the enactment of 
this statute in all the other states. Curiously enough these three state statutes differ 
somewhat in phraseology and effect, and the Committee, after due advisement, will 
recommend for enactment what it deems best of the three. The New York statute, 
which was enacted in 1904, provides: 

No bank shall be liable to a depositor for the payment by it of a 
forged or raised check, unless within one year after the return to the de- 


positor of the voucher of such payment, such depositor shall notify the 
bank that the check so paid was raised or forged. 


The Wisconsin statute enacted in 1905 provides: 


No bank shall be liable to a depositor for the payment by it of a forged 
or raised check, unless action therefor shall be brought within one year 
after the return to the depositor by the bank of the check so forged or 
raised, as a voucher. 


The California statute, also enacted in 1905, provides: 

Within one year: * * * 3. An action * * * by a depositor against a 
bank for the payment of a forged or raised check. 

By comparing this legislation you will see that in California the liability of the 
bank is limited to one year from the time of payment; if the depositor does not begin 
his action within one year he is barred by the statute. In Wisconsin the liability runs 
for a period somewhat longer than a year from the time of payment; the action 
must be brought within one year after the return to the depositor of the forged or 
raised check as a voucher which, if not done until two months after payment, would 
extend the total period of liability to fourteen months. In New York, the statute is 
again different. Here the depositor must zo/z/y the bank within one year after the 
return to him of the forged voucher. Unless such notice is given within one year, 
which may be thirteen or fourteen months after actual payment, the bank’s liability 
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ceases; but if the depositor notifies the bank within the prescribed time, then the 
bank's liability will continue and the right of action is not limited to one year. 

The secretary of the Catifornia Bankers’ Association wrote me last year that the 
California statute was purposely intended to be different from the Wisconsin and 
New York law, and that he regards it as the best legislation of this character that has 
been so far enacted by any of the states. It is, of course, the best from the stand- 
point of the bank, as the depositor’s right of action is absolutely barred after one year 
from the time of payment. The only criticism to be made is that it might possibly 
happ2n that aforged voucher might not be returned to a depositor within a year; 
then it would lead to a controversy as to whether his right of action was barred be- 
fore he even knew that the payment was upon a forgery. 

The Committee has this subject under consideration, and will urge the passage 
in all the other states of the particular form of short statute of limitations on forged 
and raised checks which is considered the best. 

FORGED INDORSEMENTS. 

You will notice these statutes only apply to forged or raised checks; they do not 

cover forged indorsements upon genuine checks. It would seem that some short stat- 

» of limitation of a depositor’s action against the bank for money paid upon the 
forged indorsement of his check would be proper; but what period is to be deemed 

t and fair as between bank and depositor is a question of some difficulty. A de- 
positor knows his own signature and he knows the amount for which a check is given; 
if there is a forgery in either of these particulars he should be compelled to find it out 
within a reasonable period after he receives his vouchers back, say one year, and be 
thereafter barred from questioning their correctness. But the forgery of an indorse- 
ment upon his check is a different matter; the depositor has not the same means of 
knowledge in his possession for determining whether an indorsement is forged or 
genuine. The common law puts this burden upon the bank; it says that when a 
bank returns a check as paid to its depositor, he has the right to presume that it has 
ascertained that the indorsements on his checks are genuine and need not trouble 
himself about the matter, and it is well known that the banks, in paying checks, rely 
upon the responsibility of the one which receives payment for forgeries of this kind. 
Yet, as a deposit is not due and the statute of limitations does not run against the de- 
positor until actual demand, and as presentation and payment of a check bearing 
a forged indorsement does not constitute a demand, there is an indefinite liability 
of the bank to its depositor in case of payment of his check upon forgery of an in- 
dorsement. As a bank’s right of action to recover money paid upon a forged indorse- 
ment from the person receiving it is limited by the statute of limitations, it is a ques- 
tion for consideration whether the depositor should not, at all events, be barred from 
questioning the validity of a payment upon a forged indorsement within the same 
period. This question will be taken up by the Law Committee. 

RECOVERY OF MONEY PAID UPON FORGED SIGNATURE. 

Another matter: The common law puts a severe burden upon banks with refer- 
ence to payments made upon forgery of the depositor’s signature. The payment 
cannot, of course, be charged to the depositor except in those few cases where the 
depositor does not ascertain the forgery within a reasonable time and some short 
statute of limitation comes to the relief of the bank. But wherever the depositor re- 
pudiates a check because of forgery of his signature, the bank must lose the money 
unless it can recover it from the person to whom it has been paid. But here the rigid 
rule of the common law steps in that a bank is bound to know the signature of its de- 
positor, and if it pays upon a forgery it is concluded by the act and cannot recover the 
money from the person who has received payment, assuming he is no party to the 
fraud. Some of the state courts have made exceptions to this strict rule in cases 
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where it has been shown that the holder receiving payment has been guilty of negli- 
gence in takinz the check. But in the main the rule exists in all its harshness. In 
one state only has it been changed by statute. By act of the legislature of Pennsy]- 
vania in 1849, a bank which by mistake paid a check upon which the signature of its 
depositor was forged was declared legally entitled to recover back from the person 
who received payment the amount with interest from the time its return was de- 
manded. I quote the language of the Supreme Court of Pennsylvania to show how 
this statute has been construed and in what position it places the banks with refer- 
ence to right of recovery: ‘‘The mere fact of payment is no longer, co zmstant¢7 and of 
itself, a bar to recovery of the money; but the principles of commercial law are still 
applicable, and there is still the same necessity as before for care, diligence and proper 
notice under the settled rules of the law of negotiable paper. * * * The result of the 
act of 1849, and the cases upon this subject, is that the mere acceptance or payment 
of forged paper is no longer, of itself, a bar to the recovery of the money by the party 
paying, even though it be a bank or other drawee. Nor is such party absolutely 
bound, as at common law, to discover and give notice of the forgery on the very day 
of payment. All that he need do, in any case, is to give notice promptly according 
to the circumstances and the usage of the business, and, unless the position of the 
party receiving the money has been altered for the worse in the meantime, it would 
seem that the date of notice is not material. But, on the other hand, the statute does 
not dispense with the necessity of care and diligence on the part of the payor, nor ex- 
empt him from the consequences of his own negligence, if thereby loss would accrue 
to the other party.”’ 

It is eminently fair and just that a bank should be allowed to recover money paid 
upon a forged check where it has been guilty of no negligence other than the mere 
technical neglect of mistaking the signature and where the person who receives pay-,. 
ment would be in no worse position, where compelled to refund than before he re- 
ceived the money. The Committee will urge a proper law for enactment in the dif- 


ferent states relieving banks from unjust losses which are now constantly incurred in 


such cases. 
COLLECTION OF COMMERCIAL PAPER. 


This is another subject which the Committee has taken up with the purpose of 
drafting and urging the enactment of a statute, or a statutory code of rules, which will 
relieve the banks in this important branch of their business from the operation of the 
cld comm dn law rules of diligence which still operate to their disadvantage and loss 
and which modern conditions have outgrown. 

The bulk of deposits put into a bank are not actual money but checks or demand 
drafts payable by other banks, some in the same locality, more often at other places 
all over the country, as to which the bank has the burden of making presentment and 
collection before tne money is realized. Now the common law has established very 
strict rules of diligence for the collection of all such paper. These rules are: 

1. If the person who receives the check and the bank upon which it is drawn are in 
the same place, the check must, in the absence of special circumstances, be presented 
the same day or at latest, during business hours of the next secular day after it is re- 
ceived. 

2. If the person who receives it and the bank are in different places, the check 
must, in the absence of special circumstances, be forwarded for presentment not later 
than the next secular day after it is received, directly to an agent at the place of pay- 
ment, and the agent to whom it is forwarded must present it for payment not later 
than the next secular day after it is received, during business hours of that day. 

3. In the event the check is transferred by the payee to another, and by him to 
another, and so on, each transferee is allowed the same period as between himself and 
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his immediate predecessor, that the payee has, as between himself and the drawer; 
but no transfer or series of transfers can prolong the risk of the drawer or the lia- 
lity of a prior indorser, beyond the time above fixed. 

These are the general rules of diligence established by the common law. They 
re based on the idea that a check is not designed for circulation or negotiation, but 
1r immediate payment, and if a check is presented later than the time allowed by 

these rules, and is not paid for any reason, the indorsers are absolutely discharged 
nd the drawer is discharged to the extent he may be injured, as by failure of the 
vank. 

These rules do not at all meet modern conditions. Banks, nowadays, which re- 
‘ive checks on deposit payable in other places are in the habit of entrusting them to 
»orrespondents with whom they have business connections, rather than forwarding them 
lirect to som? unknown agent at the place of paym2at; and very frequently such 

methods of forwarding through correspondents result in the check reaching the place 
{ payment later than the time for presentment fixed by the common law. Then, 
vhenever the drawer has drawn out his funds, or his deposit has been attached, be- 
veen the time of legal and that of actual presentment, and the check therefore fails 
f payment, the indorsers are discharged, and should the bank have failed, the drawer 
s also discharged to the extent of the loss. Here in Wisconsin a few years ago a 
ck drawn at Dousman on the Commercial Bank of Milwaukee was sent to Chicago 
before it reached Milwaukee, arriving there one day beyond te legal time for pre- 
sen'ment. The Commercial Bank had failed the day befor2. The holder of the check 
vho had mailed it by this indirect route, instead of mailing it direct to an agent at 
Milwaukee, was held to have lost recourse upon his prior indorser. Ycu will find 
-ases of this character in about every state inthe Union. There isa record of numer- 
ous losses to banks because of forwarding checks for collection through correspond- 
ents according to the usual banking customs but in violation of the antiquated com- 
mon law rules of diligence. Where a bank takes title to a check on deposit and is 
held guilty, according to the common law, of delay in presentment by which non- 
payment results, it loses recourse upon the parties who have been discharged; if it 
has taken the check for collection it is likewise held responsible for neglect of duty as 
collecting agent in failing to comply with the rules of law. 

There is crying need for reform of the law upon this subject to bring it up to 
date and in harmony with modern conditions. The Negotiable Instruments Law 
does not change the comm )n law rules on this subject. While it provides that “in 
case of a bill of exchange, presentment for payment will be sufficient if made within a 
reasonable time after the last negotiation thereof,”—which standing alone, might be 
construed to prolong the time of presentment in a case where a check was megotéated 
from indorser to indorser as distinguished from indorsement for purpose of collection 
through a successive line of indorsers—the act further provides that ‘‘a check must be 
presented for payment within a reasonable time after its issue or the drawer will be 
discharged from liability thereon to the extent of the loss caused by the delay.” So 
that itis seen the common law rules of diligence still apply to checks. In a few 
western states, as in California and in South Dakota, there is a statute, having its 
origin in the old Field code which adds ten days to the common law period of pre- 
sentment of a bill of exchange payable at sight or on demand; this has been held in 
one or two cases to apply to a bank check and in one case, not to apply. So this 
statute affords little relief. 

The beginning of the movement for legislative reform of the old common law rules 
of diligence with respzct to bank checks, so as to permit banks to pursue their usual 
m:thods without incurring loss or liability by being declared negligent, dates back to 
the year 1895. The Supreme Court of Vermont had rendered a decision discharging 
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the drawer of a check because of delay in presentment. The check was payable at a 
bank in Bristol, Vermont. The payee, instead of sending it direct to Bristol, deposited 
it in his bank in Ithaca, New York, and that bank forwarded the check to its New 
York correspondent, from whence it went to Bristol, arriving after the time allowed 
by the common law for presentment. The Bristol bank had failed between the time 
of legal and that of actual presentment. The court admitted that the usual and cus- 
tomary practice of making presentment had been followed but it said that the estab- 
lished rules of the courts could not be modified by custom; that “if this rule of commer- 
cial law is to be modified in derogation of the rights of drawers of checks, it should 
be done by legislative enactment.” 

Following this judicial utterance, the legislature of Vermont promptly enacted— 

Anact declaring what shall be considered due diligence in the collec- 
tion of a check or draft. 
It is hereby enacted by the General Assembly of the State of Vermont: 

Section 1. In order to hold the maker, indorser, guarantor or surety 
of any check or draft deposited with or forwarded to any individual or 
bank for collection, or owned by any individual or bank, it shall be suffi- 
cient for said individual or bank to forward the same in the usual com- 
mercial way now in use, according to the regular course of business, 
and the same sha!l be considered due diligence in the collection of such 
check or draft. 

Section 2. This Act shall take effect from its passage. 

Approved November 24, 1896. 

The purpose of this enactment, it is seen, was to supersede the strict common 
law rule of diligence in the presentment of checks and drafts by a rule that it shall be 
due diligence where a check is forwarded “in the usual commercial way now in use, 
according to the regular course of business.” Such a statute relieves the owner of a 
check from the result of losing recourse upon the indorsers, and in some cases the 
drawer, where payment is refused because of a method of forwarding through cor- 
respondents, and it relieves a bank forwarding a check for collection in such way 
from liability for negligence in such cases. 

This statute, as I have said, was the beginning of a movement for legislative reform 
in this direction but it was not until eight years later that it was enacted in a second 
state, Kentucky, which made the same statutory provision a law in 1904, while in 
Florida last year an attempt was made to have it passed, which failed. This slow rate 
of progress of a movement for legislation in this direction illustrates the necessity for a 
central directing agency, such as this Standing Law Committee which, acting in co- 
operation with the State associations, will urge the enactment of uniform legislation all 
along the line. When a needed law has been prepared and enacted in one state it should 
not be allowed to lie dormant but should be simultaneously advocated in all the other 
states. 

This work the Law Committee stands ready to take up. Not alone the subject of 
diligent presentment cf checks but also the matter of presenting checks by mail direct to 
the drawee, which the courts hold negligent, and the subject of the liability of a bank 
for the defaults of its correspondent upon which the law in the different states conflicts, 
will all be thoroughly considered and laws drafted and advocated, for uniform enact- 
ment in all the states, which will provide just and fair rules upon the subject. 

CORPORATE STOCK AS COLLATERAL SECURITY. 

Bankers are constantly called upon to loan money upon the security of shares of 
stock of corporations organized under the law of some other state with which they are 
not familiar. There exists a conflict of statutory rule in the different states upon the 
necessity of transfer of the stock on the books of the corporation in order to perfect the 
ownership or title of the pledgee. In states where book transfer is required, an attach- 
ing creditor of the pledgor will take priority over a pledgee whose title is not recorded on 
the books of the corporation. The number of states is narrowing in which book trans- 
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feris necessary as the public policy of protecting pledgees of corporate stock without re- 
juiring them to record the transfer is gradually becoming more universally recognized. 
But there aresome states in which the necessity of book transfer still exists. A uniform 
iw has been enacted in a few of the states to make mere delivery of the stock, without 
ook transfer, carry a good title to the pledgee. This is the law: 


**‘An act to establish a law uniform with laws of other states relative to 
the transfer of stock of corporations. 

‘*Be it enacted, etc. That thedelivery of a stock certificate of a corpora- 
tion to a bona fide purchaser or pledgee for value, together with a written 
transfer of the same, or a written power of attorney to sell, assign and trans- 
fer the same, signed by the owner of the certificate, shall be a sufficient deliv- 
ery to transfer the title as against all parties; but no such transfer shall 
affect the right of the corporation to pay any dividend due upon the stock, 
or to treat the holder of record as the holder in fact, until such transfer is 
recorded upon the books of the corporation, or a new certificate is issued to 
the person to whom it has been so transferred.” 


One of the labors of the law committee will be to push the enactment of this stat- 

e in all the states where the law does not now protect the pledgee. This statute has 

ilready been enacted in Massachusetts, Maine, New Hampshire, R hode Island, Louisiana, 
and in your own state of Wisconsin. 

The statutes in many states provide a lien of the corporation on the stock for debts 
wed it by the stockholder and in some of the states such a lien is created, or attempted 

be created, by a mere by-law of the corporation. Not only are the statutory provis- 

ns various in language and legal effect but the decisions in different states are con- 

ting as to the validity of by law liens, and the banker in any state who loans money 

ipon the stock of a corporation of another state is under necessity of inquiring and has 

much difficulty in ascertaining as to the existence and validity of corporation liens. The 

straightening out of this matter by simple rules of universal application will be of great 
nefit. It will come within the province of the Law Committee. 

BANK TAX REFORM. 

This subject is a large one, concerning which there is much work ahead. At the 
present day, in a few of the states, the banks are fairly well satisfied with the method of 
taxation which has been established, but in the larger number there is unfairness and 
nequality in the taxation of bank property as compared with other kinds of property, 
f which the bankers bitterly eomplain. While bank taxation is a matter local to each 
state and reform in any state must be largly a matter of local effort, the Law Committee 
roposes to collect information as to the laws and conditions in each state for the use 
and benefit of bankers in those states who are fighting for a more fair and just system 

taxation. The Pennsylvania system, under which there is a uniform tax of four 
ills per cent. on the market value of bank stock, with an option to the bank to pay ten 
\ills or one per cent. on capital alone, was pointed to with forcible effect in the agitation 
r tax reform in New York which resulted, in 1901 in the enactment of a new tax 
system under which the banks pay one per cent. on capital, surplus and undivided 
profits. The new law, providing a fixed, uniform standard for all the banks in the 
state supplanted the former method of local assessment, according to the value of the 
stock, which was much abused. Under the old system local assessors fixed the tax and 
banks in some counties were very heavily taxed while banks in“ other counties escaped 
lightly. Under the old system the shareholder could swear off his taxes; under the new 
system no deduction for the debts of the shareholder is allowed. The bank collects the 
tax from the shareholders and makes payment, having a lien on the shares for reim- 
bursement. Under both old and new systems the shareholders are assessed, not in the 
district of their residence, but in the district where the bank is located. The only 
criticism of this new law is that while the bank’s real estate, if it hes any, is included 
in the value upon which the one per cent. is paid, the bank must also pay local taxation 
on its real estate. But even so, the new tax system is conceded to be a great improve- 
ment over the old one. 
The trouble in many states is that instead of a fixed standard, or uniform rate being 





536 THE BANKING LAW JOURNAL. 


established by the state which shall be binding upon the local assessors, as in Pennsyl- 
vania and New York, valuations are fixed and assessments made by the different local 
assessors in a state in a more or less abitrary way, each being alaw unto himself. This 
not only results in unfairness or inequality as between the banks of a single state but 
also in bank property being taxed at a higher rate than other property. There is no 
uniformity in fixing the value of bank shares and when the value is fixed, taxes are levied 
on a basis running from 40 to 80 per cent., and in some cases the full 100 per cent., of 


the value found. 
NUMEROUS OTHER MATTERS OF REFORM. 


It will trespass too much upon your time and unduly tax your patience to make any 
further detailed statement of other subjects requiring reform. A movement for the im- 
provement of the bill of lading as a security has been in the hands of a special committe: 
headed by Mr. Lewis E. Pierson of New York and you are all doubtless familiar with 
the progress made. The subject of joint accounts and their payment to the survivor is 
one that is causing trouble in different parts of the country; a short form of statut: 
authorizing the bank to make payment of a joint deposit to the survivor, thus protect 
ing the bank and relegating the question of ultimate ownership as between survivor and 
decedent to a proceeding directly between the parties is probably desirable. Banks los: 
a great deal of money on notes bearing married women’s signatures or indorsements 
coming from other states. In some states a married woman is free to bind herself; in 
others she is not. Something should be done to make her signature to negotiable paper 
binding everywhere and not a trap to mislead the unsuspecting. In the matter of sig- 
natures to corporation paper, there is a widespread conflict of judicial rule as to the 
forms of signature sufficient to bind a corporation as distinguished from when the sig- 
nature will be held to be the personal obligation of a signing officer; simplicity and uni- 
formity is greatly to be desired here. 

Without going into any further detail it is sufficient to say that the Law Commit 
tee is now launched as a working force to take up and provide ways and means of im- 
proving the laws upon these various matters and I am authorized on behalf of this Com- 
mittee to bespeak the co-operation of the Wisconsin Bankers’ Association, as well as of 
all other bankers’ associations in the country, in its work. 

The Committee desires to keep in touch with the legislation committee and the se 
retary of your association, and asks that it be kept advised of all movements for legisla 
tion and all matters upon which legislation is desired; it asks the benefit of any sugges 
tions from your members, and the Committee, in turn, will afford such assistance, by 
way of advice, information and recommendation, as it is in its power to give. 


THE PANAMA BONDS. 
A prominent New York firm of bond dealers has written the JOURNAL as follows: 


Much surprise has been manifested at the wide differences in the prices bid for 
the recent issue of Panama bonds of 1936 by prominent houses well versed in the 
technicalities of bond trading. The explanation of the low bids is probably found in 
the fact that many bidders were misled by considering this security as practically a 
ten-year bond, owing to the Government's ten-year redemption privilege. But the 
fact is the Treasury Department considers them thirty-year bonds and for a number 
of very substantial reasons. 

In the first place the insertion of the ten-year clause in the bill was doubtless 
merely a concession to Congressional sentiment. These bonds cannot be refunded 
at a lower rate than 24%, and it would be futile therefore for the Government to redeem 
them in ten years. Again, the Government is row engaged and will be for years in 
extensive and necessary internal improvements which will take care of its available 
ready money. 

If currency legislation is taken up in the immediate future it is quite certain to be 
on a basis which will not compete with the efficiency of 2¢ bonds. In brief, there is 
no tenable ground upon which to regard the bonds as having anything short of a 
thirty-year maturity. 
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THE WORK OF THE STANDING LAW COMMITTEE. 


ity HENRY DIMSE, PRESIDENT NORTHERN NATIONAL BANK, BEFORE NEW YORK 
BANKERS’ ASSOCIATION. 


\ 71TH your permission, Mr. President, and the indulgence of the gentlemen present, 
I desire to bring before this convention the work of the committee on legal de- 
sions, or uniform laws as it should be properly termed, which was recently appointed 
President Hamilton, of the American Bankers’ Association. The committee con- 
sists of Mr. Field, chairman, New Jersey; Mr. Hartman Baker, Philadelphia; Mr. 
Kauffman, Tacoma; Mr. Ottley, Atlanta, and myself. The committee has appointed 
their associate Mr. Thomas B. Paton, who will act as counsel, and guide them in 
r work. 
The committee has been able to do very little since it was appointed. The first 
rk is to outline a plan of action, so that when the various legislative bodies in the 
fferent States meet some action may be taken where it would be most desirable. In 
general discussion, the committee felt that some State should be selected where 
ws can be passed, which afterwards can be introduced generally throughout the 
m, so that the laws regarding banking may be made uniform. This has already 
een accomplished, as you all know, by the adoption of the Negotiable Instruments 
Law in this State, where it first became a law in 1897 and since that time it has 
en adopted by several States of the Union. 
Another law, which we hope will be adopted generally, is that regarding forged 
signatures and endorsements on checks. A law of this kind was passed by the Legisla- 
ire of New York State a few years ago, but unfortunately, the text of it is so am- 
guous, and after an interpretation it nas been determined that it relates only to sig- 
tures, and endorsements are not to be considered. 
Last year at the convention held at the Thousand Islands, I brought up this ques- 
n and had hoped that the legislative committee of this association would take some 
tion regarding an amendment, which would cover endorsements on checks. I 


ige nothing has been done as I heard nothing mentioned about this in the report of 


committee on legislation. Personally, I tried to see what could be done in this 
ction, and with that in mind I forwarded to a senator, during the last session in 
any, an amendment. He told me afterwards that the committee in charge of such 
ndment did not take it up favorably, hence no action was taken. But he said that 
the banks generally would ask it he though it might pass. 
This law, which is now in existence in New York State, has also been passed-in 
ifornia and Wisconsin and the committee hope to have it adopted generally, in the 
ime way that the Negotiable Instruments Law is being adopted. The banker must 
ilize the importance of passing such a law. Some of us at times have to our sor- 
had to make good, after several years have passed, when payments were made 
1 checks. Under existing laws, where special laws have not been passed, and 
forged check has once been paid, the bank has no right to recover the money back. 
» committee feels that the banks should have the right of recovery where the party 
siving the payment would be left in no worse position. We should make every 
fort possible to have this put into effect by having the proper law passed. 
Another subject that the committee has in mind is the framing of a statute regu- 
iting the collection of checks, etc., on a fair and just basis. The old common law 
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ruies under which banks are now operating are not suited to modern conditions, and 
should be changed in several respects. 

The subject of bank taxation, while a local matter in each State, is one in which 
the committee can largely aid bankers in the different States of the Union by bring- 
ing to them a knowledge of the forms which have been worked out elsewhere. 

Your committee on taxation a few years ago did excellent work in this direction, 
and my main object to-day is to ask the help of those who are members of this group, 
and especially those present who are members of the different associations,and members 
of the American Bankers’ Association, to ask for their co-operation, and if at any time 
there is any point of law which they think should be modified we hope they will com- 
municate with the committee. Co-operative work of this kind has been done by the 
committee who are working on the subject of uniform bills of lading. 


ANALYSIS OF THE COMMERCE OF THE UNITED STATES. 


“Analysis of the Commerce of the United States with the Various Countries of 
the World” is the title of a monograph just issued by the Department of Commerc¢ 
and Labor through its Bureau of Statistics. The purpose of this monograph, as the 
title implies, is to show the articles forming the trade with each country of the world, 
article by article, during aterm of years. The tables show the principal articles form- 
ing the imports from and exports to each country in each year from 1895 to 1905. 
The foreign commerce of the United States has grown during that period from 1,540 
million dollars to 2,636 millions, an increase of 71 per cent; the imports have grown 
from 732 millions to 1,118 millions, an increase of 53 per cent. and the exports from 
808 millions to 1,519 millions, an increase of 88 per cent. 

Considering the growth by groups of articles, the figures show that the importa- 
tion of food and live animals increased 17 per cent. during the period named; crude 
articles for use in manufacturing, 93 per cent; articles manufactured wholly or par- 
tially for use in manufacturing, 72 per cent; articles manufactured ready for con- 
sumption, 19 per cent, and the group entitled “ Articles of voluntary use, luxuries, 
etc.,”” 58 per cent. In exports, the group entitled “Products of agriculture,” increased 
48 per cent. ; manufactures, 196 per cent. ; products of mining, 175 per cent. ; products 
of the forests, 117 per cent.; products of the fisheries, 36 per cent., and the group 
entitled “Miscellaneous,” 66 per cent. 

Considering the commerce by grand divisions, trade with Europe shows an in- 
crease of 41 per cent. in imports therefrom and 63 per cent. in exports thereto; in the 
trade with North America the imports increased 70 per cent. and the exports 140 per 
cent.; with South America the imports increased 34 per cent. and the exports 70 per 
cent.; with Asia the imports increased 109 per cent. and the exports 642 per cent.; 
with Africa the imports increased 58 per cent. and the exports 162 per cent., and with 
Oceania the imports increased 46 per cent. ane the exports 152 per cent. 

It is in the details of trade by articles with the various countries of the world that 
the statements are especially interesting and important. They show the principal 
articles forming the trade with each country in each year during the period in question 
(1895-1905). The United Kingdom stands at the head of tle list of the countries 
from which the imports are drawn and also at the head of the list to which the exports 
are sent. 





LEGAL DECISIONS. 


BANKING LAW. 


‘T’HIS Department embraces all the newly decided cases of importance to bankers, 

bank counsel and bank directors. The experiences they disclose are likewise 
worthy the careful attention and study of the merchant, the depositor and the bank 
student seeking advancement. Further information regarding any case published will 
ye furnished on application. 


DEMAND NOTE WITH INTEREST. 


Presentment for payment, to hold indorser, must be made within reasonable time—W hat 
that is depends upon facts and circumstances of each case. 


Commercial National Bank of Syracuee v. Zimmerman, New York Court of Appeals, May 15, 1906. 

The Commercial National Bank discounted for the maker a note payable on demand 
with interest, indorsed for accommodation by Zimmerman, additionally secured by pledge 
of certain railroad bonds. The note was dated September 16, 1889, and discounted Sep- 
tember 20, 1889, but not presented for payment until April 9, 1903, more than three and 
one-half years after date and discount. 

Held, the indorser is discharged by delay in presentment. 

Under the former judicial law of New York, an interest-bearing demand note was a 
continuing security upon which the indorser remained liable until actual demand. 

But the Negotiable Instruments Law swept away this rule and provided that a de- 
mand note must be presented for payment within a reasonable time after issue, and that 
in determining what is a reasonable time, consideration must be had of the nature of the 
instrument, any usage of trade and the facts of the particular case. 

The question of reasonable presentment being one for the determination of the court 
upon the facts, decision is made that three and one-half years’ delay in presenting an 
interest-bearing demand note is not reasonable, and the indorser is discharged. 


The plaintiff brought this action to foreclose alien on certain bonds 
of a railroad company which it had held as collateral security for the 
payment of a note of the defendant, the Syracuse Construction Co., 
indorsed by Joseph Zimmerman, and to recover a judgment for any 
deficiency arising upon the sale of the bonds against Zimmerman’s 
estate. The note reads as follows: 


$70,000. Syracuse, N. Y., September 16, 1899. 
On demand after date we promise to pay to the order 
of Joseph Zimmerman ten thousand dollars at Commer- 
cial Bank. Value received with interest. 
Syracuse Construction Co., 


per J. S. Kaufmann, Treas. 


Upon the trial of the issue, which was had without ajury, the trial 
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judge found, as the facts of the case, that the note was indorsed by 
Zimmerman without consideration and for the accommodation of the 
maker; that on September 20, 1899, the plaintiff discounted the note 
for the maker, the defendant construction company, receiving the 
bonds of the railroad company as collateral security for its payment: 
that in January, 1903, Zimmerman died intestate and his widow, this 
defendant, was appointed his administratrix; that on April 9, 1903, 
the note was presented to the maker for payment and, payment being 
refused, was duly protested for non-payment; that ‘‘said note was not 
presented within a reasonable time after it was issued and that said 
plaintiff did not demand the payment thereof, or give notice of the 
dishonor thereof, within a reasonable time.” Upon these facts, he 
reached the legal conclusion that the plaintiff was entitled to enforce 
a lien upon the bonds by the sale thereof; but that as the ‘‘present- 
ment of said note was not made within a reasonabletime after the dis 
count,’’ the indorser, Zimmerman, and his estate were released from 
all liability thereon. Upon the plaintiff's appeal from so much of the 
judgment thereupon entered as adjudged that it was not entitled to 
judgment against the estate of the indorser for the deficiency upon a 
sale of the bonds, the Appellate Division, in the Fourth Department, 
by a unanimous vote, affirmed the judgment as rendered. The plain- 
tiff now appeals to this court. 


Gray, J. The only question of importance which this appeal pre- 
sents is of the correctness of the decision that the presentment of the 
note for payment had not been made by the plaintiff within a reason- 
able time. That must, necessarily, turn upon the effect of the enact- 
ment of the provisions of the Negotiable Instruments Law of 1897 
(Laws of 1897, chap. 612). Section 131 of that law provides that, where 
the instrument ‘‘is payable on demand, presentment must be made 
within a reasonable time after its issue, except that in the case of a 
bill of exchange presentment for payment will be sufficient if made 
within a reasonable time after the last negotiation thereof.’’ By sec- 
tion 4 it provided that ‘‘in determining what is a ‘reasonable time,’ or 
an ‘unreasonable time,’ regard is to be nad to the nature of the in- 
strument, the usage of trade or business (if any) with respect to such 
instruments, and the facts of the particular case.” Prior to this legisla- 
tive enactment, the decision of this court in Merritt v. Todd (23 N. Y., 
28) was regarded as having settled the rule of law applicable to the 
determination of such cases. In that case the note was payable on 
demand, with interest, and the question arose as to the continuance of 
the indorser’s liability, where three years had intervened between the 
making and presentment for payment. Chief Judge Comstock, with 
the concurrence of the majority of the judges, undertook to resolve 
what he regarded as the existing uncertainty as to the rule, which 
conflicting decisions had brought about, by referring the interpreta- 
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tion of the contract to the adoption of one of two principles. By the 
one principle, a promissory note, payable on demand, with interest 
and indorsed, is to be regarded as a continuing security and no dis- 
honor attaches until payment is required and refused. By the other, 
or opposing, rule the holder, if he wishes to charge the indorser, must 
make his demand of the maker without delay. Judge Comstock finds 
no intermediate ground to stand upon and holds ‘‘that questions of 
this kind ought to be determined according to one of the two rules 
which have been mentioned; in other words, that the demand may be 
made in due season at any time so as to charge the indorser, or else 
that he is discharged unless it be made with due diligence, in the 
general sense of the commercial law. Between these alternatives we 
are to select the one which will best harmonize with the language of 
the contract and the intention of the parties. A demand note may be 
payable with or without interest. If the security be not on interest, 
it may be a fair exposition of the contract to hold that no time of credit 
is contemplated by the indorser, and that the demand should be made 
as quickly as the law will require upon a check or sight draft. * * * 
But * * * we think that a note payable on demand, with interest, is 
a continuing security, from which none of the parties are discharged 
until it is dishonored by an actual presentment and refusal to pay. 
* * * If the parties declare in the written instrument, which is the 
only evidence of their agreement, that the money shall be paid on 
call, with interest in the meantime, a productive investment of the 
sum for some period of time is plainly intended. What, then, is that 
period? The only answer which can be given is, that it is indefinite 
or indeterminative, and ascertainable only by an actual call for the 
money ; and if that be the meaning of the principal parties, the indorser 
must be deemed to lend his name to the contract with the same inten- 
tion. * * * We see no good reason why a note, like the one now in 
question, should not be construed precisely according to its terms and, 
if we follow that construction, such instruments are not dishonored by 
the mere eftluxion of time.’’ Although the decision in Merritt v. Todd 
was subsequently discussed and, in some cases, criticised, its authority 
was not shaken as establishing a rule of law, and it was expressly fol- 
lowed as late as in Parker v. Stroud (98 N. Y., 37). (See Herrick v. 
Woolverton, 41 N. Y., 581; Pardee v. Fish, 60 ib. 265; Crim v. Stark 
weather, 88 ib., 339). Judge Comstock followed the doctrine of the 
English courts, in differentiating notes payable on demand, with in 
terest, from those payable on demand merely. He sought to give 
effect, in the former case, to what seemed to be an intention of the 
parties that notwithstanding the terms, there should be no immediate 
demand, and that the time of payment should be future; thus making 
the instrument a continuing obligation. 

The law being thus settled in this State the Negotiable Instruments 
Law was passed, in 1897, as the outcome of a general movement to 
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bring about a uniform lawin this country covering thesubject of ‘‘Bills 
and Notes.” It wasa codification of the law, and in the respect which 
we are considering, it modified the rule as formulated in Merritt v. 
Todd. It established one rule, which was to be applicable to all cases, 
that where an instrument ‘‘is payable on demand, presentment must 
be made within a reasonable time after issue.’”’ No distinction was to 
be made, as theretofore, when the instrument was an interest-bearing 
obligation. While, therefore, it must be regarded as changing the 
rule upon the subject of the time for the presentment of such instru- 
ments, by placing them upon the same footing, the fourth section of 
the law has to be given effect, which requires, in determining what is 
a reasonable time, a consideration to be had of the nature of the in- 
strument, any usage of trade and the facts of the particularcase. That 
would, certainly, be sufficient to authorize the differentiation of bills, 
or promissory notes, from other instruments for the payment of money ; 
but even where it is a question of the time within which a demand 
note must have been presented, the facts and circumstances of the 
case must be regarded. If a note is payable on demand, it is always 
mature and may at any time be demanded. The Statute of Limita- 
tions commences to run against the maker from its issue (Herrick v. 
Wolverton, 41 N. Y. 587). After its issue, what constitutes reason- 
ableness of time for its presentment cannot be determined by any 
‘fixed rules; for, plainly, the particular circumstances may be such as to 
evidence some intention of the parties as to its continuance. And, 
certainly, they may be sufficient to justify an inference of unreason- 
able delay. In my opinion, what the Legislature intended to accom- 
plish by the provisions of the Negotiable Instruments Law in question, 
was to do away with the distinction between notes, or bills, payable 
on demand, which Merritt v. Todd had created, and to leave the ques- 
tion of their reasonable presentment for payment, in order to charge 
the parties to them, as one for the determination of the court upon the 
facts. That question, if the facts were unsettled and the testimony 
was conflicting, might be a mixed one of law and fact, which the jury 
should decide, under the instructions of the court, as to the law; but, 
where they are ascertained and are not in dispute, the question is one 
of law (Aymar v. Beers, 7 Cowen, 705, 709; Mohawk Bank v. Brod- 
erick, 10 Wend., 304, 308; Carroll v. Upton, 3 N. Y., 272; Hunt v. 
Maybee, 7 ib., 266, 272). In the present case the defendant offered no 
evidence and there was no dispute about the facts. The trial judge 
had before him the facts of the discount of a demand note, bearing in- 
terest; that the indorsement by Zimmerman was without considera- 
tion and for the maker’s accommodation; that its payment was secured 
by the deposit of certain securities; that notwithstanding that, some 
two years after the making of the note, the plaintiff had complained 
to Zimmerman of its nonpayment, and twice, a year later, had written 
that the maker was in default as to the interest, no steps were taken 
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to charge the indorser, by presentment of the note for payment and 
by protest for non-payment, until more than three and a half years 
had elapsed. If the finding that the note was not presented within a 
reasonable time depended for its justification upon the evidence, we 
should be, undoubtedly, concluded from reviewing it by the rule of 
unanimous affrmance. But viewing it, as I think we must, as a ques- 
tion of law to be decided by the court upon the ascertained facts, it 
depended upon the interpretation of the statute as applied to the facts, 
and, in my opinion, the decision of the trial court was correct. 

It is argued by the appellant that the defense that the note was 
not presented within a reasonable time after its issue was one which 
should have been specially pleaded in the answer. This objection was 
not taken upon the trial, but, assuming that it could properly be raised 
upon the appeal, it is untenable. The burden is on the holder of a 
note, when seeking to charge an indorser, to prove due and timely 
presentment and the giving of notice to the indorser of its dishonor. 
The obligation of the indorser is conditional upon all the steps having 
been taken by the holder which the statute has prescribed as to present- 
ment and as to notice of non-payment, &c. The Negotiable Instru- 
ments Law is the codification of the law merchant upon the subjects 
treated, and in setting forth what is required of the holder of a note, 
it casts upon him the burden to prove that the requirements were all 
complied with. They were necessary conditions of his right to re- 
cover. Presentment of a demand note within a reasonable time is a 
requirement of the statute, and the liability of the indorser to make 
good the contract of the maker, unlike that of a guarantor, is condi- 
tional and depends upon the holder having made a case under the 
statute of an obligation which he has caused to mature, and by appro- 
priate legal steps to become an indebtedness of all contracting par- 
ties. Therefore, I think it would be incorrect to hold of this defense 
that it is of an affirmative nature, and like the defense of usury, or 
any other defense which avoids an obligation, that it must be pleaded 
to be available. 

No other question demands consideration, and for the reasons given 
I advise the affirmance of the judgment, with costs. 


Cutten, Cx. J.; Epwarp T. Bartiert, Haicut, WILLARD Bart- 
LeTT and Cuase, JJ., concur; Vann, J., concurs in result. 


Judgment affirmed. 


POWERS OF NATIONAL BANK. 


While a national bank may accept stock of a corporation as collateral security, and, by 
realizing on the security, become owner of the stock and incur statutory liability as 
shareholder, it cannot accept an absolute transfer of shares in a partnership, in satis- 
faction of a debt, so as to incur the liability of a partner for debts; nor any other 
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liability growing out of part ownership of the property. Whether a national bank 
can take partnership shares in any form as security, not decided. 


Merchants National Bank of Cincinnati v. Wehrman, United States Supreme Court, May 14, 1906. 


A partnership was formed to purchase, improve, divide into lots 
and sell, a leasehold. 

There were forty shares in the firm, represented by transferable 
certificates. The Merchants National Bank of Cincinnati took nine of 
these shares as security for a debt and afterwards became the owner 
of them in satisfaction of the debt. 

Upon a bill brought for dissolution of the partnership, a receiver 
and an account, it was found at the trial that the partners must con- 
tribute to pay the debts of the firm and, some of them being insol- 
vent, the bank was charged with the full share of a solvent partner. 

The Supreme Court of Ohio held this to be wrong, but decided that 
the bank became part owner of the property and that, as it joined in 
the management of the same, it was liable for nine-fortieths of the 
expenses, which constituted the debts of the'firm. The bank took the 
case to the Supreme Court of the United States where the judgment is 
reversed. 

Held: The question of law presented is difficult. It is not dis- 
posed of by the general proposition that a national bank may take, by 
way of security, property in which it is not authorized to invest, and 
may become owner by foreclosure of it, or in satisfaction of a debt. 
It is not disposed of by the decisions that it may acquire stock in a 
corporation in this way and so subject itself to the liability of a stock- 
holder for the corporate debts, for it does not follow that because the 
interest in a partnership is represented by a paper certificate in form 
more or less resembling a certificate of stock in a corporation, and 
transferable like it, a national bank can take the partnership certificate 
to the same extent it could take the stock. 

As the Supreme Court of Ohio assumes such partnerships and cer- 
tificates to be valid, we assume them to be. We assume further, in 
accordance with a favorite speculation of these days, that philosophically 
a partnership and a corporation illustrate a single principle, and even 
that the certificate of a share in one represents property in very nearly 
the same sense as does ashare in the other. In either case the members 
could divide the assets after paying the debts. But from the point of 
view of the law there is a very important difference. The corporation 
is legally distinct from the members and its debts are not their debts. 
Therefore, when a paid up share in a corporation is taken, no liability 
is assumed, apart from statute, but simply a right equal in value to a 
corresponding share in the assets and good will in the concern after 
its debts are paid. If the right is worth something, it is a proper se- 
curity; and if it is worth nothing, no harmis done. It is true that a 
Statute may add a liability but when, as usual, this is limited to the 
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par value of the stock, it has not been considered to affect the nature 
of the share so fundamentally as to prevent a national bank from tak- 
ing it in pledge, with qualifications, as it might take land or bonds. 

But to take a share by transfer on the books means to become a 
member of the concern. The person who appears on the books of the 
corporation as the stockholder, is the stockholder as between him and 
the corporation, and his rights with regard to the corporate property 
are incident to his position as such. This does not matter, or matters 
less, in the case of a corporation, for the reasons which we have stated. 

But when a similar transfer is made of a share in a partnership it 
means that the transferee at once becomes a member of a firm and 
goes into its business with an unlimited personal liability-——in short, 
does precisely what a national bank has no authority todo. This the 
Supreme Court of Ohio rightly held beyond the powers of the bank. 
It is true that it has been held that a pledgee may escape liability if it 
appears on the certificate and books that he is only a pledgee. No 
doubt the security might be realized without the pledgee ever becom- 
ing a member of the firm. It is not necessary in this case to say that 
shares like the present could not be accepted as security in any form 
by anational bank. But such a bank cannot accept an absolute trans- 
fer of them to itself. It recently has been decided that a national 
bank cannot take stock in a new speculative corporation, with the com- 
mon doubie liability in satisfaction of a debt. A /ortior, it cannot 
take shares in a partnership to the same end. 

We are of opinion that with the liability as partner, all liability falls. 
The transfer of the shares to the bank was not a direct transfer of a 
legal interest in the leasehold, which was in the hands of trustees. It 
was simply a transfer of a right to have the property accounted for 
and to receive a share of any balance left after paying debts, and the 
acquisition of this right was incident solely to membership in the firm. 
If the membership failed, the incidental rights failed with it, and with 
the rights the liabilities also disappeared. Becoming a member of the 
firm was the condition of both consequences. As the bank was not 
estopped by itsdealings to deny that it was a partner, it was not es- 
topped to deny all liability for partnership debts. 

Judgment reversed. Justices Harlan, Brewer and McKenna dissent. 


VOLUNTARY LIQUIDATION OF NATIONAL BANK. 


Liability of non-consenting stockholder for debts of bank. 


Poppleton v. Wallace, United States Supreme Court, April 2, 1906. 


Notes of a national bank were given at a time the bank was embar- 
rassed. The bank went into voluntary liquidation by vote of the 
requisite amount of the stock. In an action by the holder of the notes 
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against a stockholder who voted against the liquidation, to enforce the 
Statutory liability of the stockholders, 

Held: The requisite amount of stock having been voted in favor 
of voluntary liquidation, a stockholder is bound by that action, although 
he personally dissented; and the notes, being valid obligations of the 
bank, may be enforced against him. 


INSPECTION OF BANK FOR INFORMATION AS TO DEPOS 
ITOR’S OMITTED TAXABLE PROPERTY. 


The Indiana Statute of 1901, providing for a writ of inspection, upon affidavit of a county 
assessor, of books and papers of a bank or other corporation, so far as they may con 
tain evidence showing an unlawful omission of taxable property of a depositor ot 
other person, is constitutional; does not contemplate an unreasonable search and 
seizure; and in compelling the time and services of a bank officer in pointing out 
the necessary information, does not violate the constitutional provision against taking 
& man’s property or services without compensation. 


Washington National Bank y. Daily, Supreme Court of Indiana, March 13, 1906. 


John Daily, County Assessor of Daviess County, brought proceed- 
ings against the Washington National Bank of Washington, Indiana, 
under Chapter 71 of the laws of 1901 to compel the bank to submit its 
books to inspection to ascertain whether Francis M. Harned one of its 
depositors, had omitted to list for taxation taxable property. From 


an order authorizing inspection, the bank appealed. In affirming the 
order the court, after disposing of the objections that the affidavit and 
the order upon which it was based did not comply with the statute, 
discussed the main question involved, that of constitutionality, and 
held the act constitutional. 

Held: In considering the constitutional questions, it is well to bear 
in mind that it is agreed on all hands that the power to tax is an attribute 
of sovereignty, a prerogative of the state that is indispensably neces- 
sary, not only to the public welfare, but to the maintenance of the 
government, and therefore yields to no limitation and no restriction 
by courts beyond what the people themselves have set up in the fun- 
damental law. 

The power of taxing the people and their property is essential to 
the very existence of government, and may be legitimately exercised 
on the objects to which it is applicable to-the utmost extent to which 
the government may choose to carry it. * * * It is unfit for the ju- 
dicial department to inquire what degree of taxation is the legitimate 
use, and what degree may amount to abuse of the power. 

The Legislature has, under our constitution (Section 1, art. 10), the 
power to levy taxes, and ‘‘to prescribe such regulations as shall secure 
a just valuation of all property for taxation.’”” The power here ex- 
pressly granted embraces the right to adopt any reasonable regulation 
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that may seem to the Legislature necessary and efficient in making 
the taxes exacted by it not only ‘‘uniform and equal,” but in like 
manner borne by all the assessable property of the state. Federal 
courts have gone so far as to hold that in matters of revenue the regula- 
tions that Congress sees fit to establish must prevail without reference 
to their reasonableness. 

We are not, however, required to go so farin disposing of this case, 
since there appears nothing unreasonable in the proceeding assailed. 

The bank has no interest in the taxes to be placed on the tax dupli- 
cate, and the assessor is attempting no discovery that will affect its 
person or property. Its position is that of a person in possession of 
books and papers containing evidence of value affecting the rights of 
others, and, like any other citizen similarly possessed, its cashier is at 
all times subject to be called as a witness duces tecum and required 
to submit such evidence, without reference to whether it will put him 
to loss, or delay the bank in the transaction of its business. If the 
cashier should be summoned by a court of justice to produce the books 
and papers of the bank as evidence of a certain specified account or 
other particular transaction with the bank in a suit between individuals 
would any one expect him to rely on the constitutional guaranty against 
unreasonable search to justify his refusal? All that is required of the 
bank here is to cause its cashier, in a proceeding instituted and prose- 
cuted under the statute, to produce for examination certain books and 
papers believed by the county assessor to contain evidence pertinent 
and necessary to perfect the tax list of the county. The measures 
taken to secure the inspection of the books are both reasonable and 
appropriate and prescribed by law, and the case seems in no wise dif- 
ferent in principle from what would have been called for by a judicial 
tribunal in an action pending before it. The order upon the bank to 
submit the books and papers specified to the inspection of appellee 
was sanctioned by constitutional and legislative authority, and there- 
fore did not contemplate an unreasonable search and seizure. 

There is no merit in the insistence that because the examination 
by the assessor would require, without compensation, time of the 
officers of the bank to submit the books and papers to the assessor and 
to render him assistance, besides delaying the bank in the transaction 
of its business, it would be in conflict with those provisions of the con- 
stitution, supra, which forbid the taking of private property for public 
use and the demanding of any man’s particular services without just 
compensation. 

But compelling the cashier or other officer of a bank to point out 
to the assessor certain books, pages, and papers, which at most would 
require an inconsiderable length of time, would not amount to the tak- 
ing of private property, or a man’s particular services, without compen- 
sation. The bank isinvested with a public franchise to receive money 
on deposit as public bankers, and, like individuals, owes to the public 
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certain duties in return for the protection it receives. It is its duty 
to co-operate with all other citizensin the enforcement of the laws. Any 
one who avoids payment of his ratable share of taxes violates the law, 
and when such evasion is being attempted it is the public duty of banks, 
as well as of all other persons and corporations having knowledge or 
evidence of such attempt, when called upon by proper authority, to 
disclose it, whether written or parol. There is no more moral excuse 
or legal justification for concealing the delinquency of the ‘‘ tax dodger’”’ 
than for any other class of lawbreakers. If a person enters upon the 
street in an intoxicated condition, or misbehaves at a public meeting, 
any one summoned as a witness to either of these unlawful incidents 
is compelled to attend and testify without compensation so far as the 
state is concerned. Likewise the citizen must respond to the super- 
visor’s summons to labor upon the highway without compensation 
other than the benefit he receives in common with the public. He 
must also join the sheriff’s posse comitatus, without compensation, 
when commanded to do so. These and many other public duties rest 
upon the principle that every citizen, as an integral part of the state, 
has a personal interest in the execution of all the laws which the people 
have enacted for enforcement against themselves, for the benefit of 
themselves. Private right and personal interest must make reasonable 
concessions to public necessities. The power to compel the attendance 
of witnesses in both civil and criminal cases, and give testimony under 
oath, and produce their private books and papers, when material to 
the vindication of the rights of others, for an arbitrary and often in- 
adequate compensation, rests upon the same ground, and all upon the 
theory that in rendering to the public such particular service the actor 
receives his compensation in the better enforcement of the laws. 

Chapter 99 of the acts of 1891, as it stood before amendment in 
1891, provided that the county assessor, etc. ‘‘ shall each have the right 
to inspect and examine the record of all public officers and the books 
and papers of corporations and taxpayers in the state, without charges.” 
Under that act the assessing officer acted merely upon his own judg- 
ment and discretion and had authority to demand of any bank he saw 
fit, inspection of its deposit ledger and other books, generally, and 
without setting forth the account of any particular individual, and 
to make the examination more effective such assessor had power to 
administer oaths, etc. The old act in its general terms has been held 
to be constitutional and to be a proper exercise of legislative power. 
(156 Ind. 463. 151 Ind. 502. 142 Ind. 1. 110 Ind. 82.) 

There is much stronger reason, if needed, for holding the act as 
amended in 1go1 constitutional, since it requires the proceeding to be 
commenced before the circuit judge upon affidavit of the assessor, 
specifying the particular individual and kind of property believed to 
be omitted from the tax list; and the assessor’s authority to inspect 
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and examine under the writ cannot exceed the specifications of the 
affidavit. 

Summed up, the decisions of this court establish the doctrine that 
the power to search for and discover omitted property against all tax- 
payers alike, and cause it to be placed upon the tax duplicate, is one 
of the legitimate powers of taxation. The mode of accomplishing this 
end is provided by the statute, and the due process of law, and other 
constitutional mandates to be observed in such cases, are compliance 
with the enactment of the Legislature upon the subject. One of the 
practical effects of the doctrine is succinctly expressed in the syllabus 
of National Bank vs. Hughes (C. C.), 6 Fed. 737, as follows: ‘‘A na- 
tional bank may be compelled to disclose the names of its depositors, 
and the amounts of their deposits, under the compulsory process of a 
state court, in order to ascertain whether any money deposited therein, 
subject to taxation within the county, has not been duly returned for 
that purpose by the owners.” 

We find noerror. Judgment affirmed. 


CHECK SIGNED BY TREASURER FOR INDIVIDUAL DEBT. 


Creditor protected in right to proveeds-as against corporation—Form of check, of itself, 
not sufficient to put him on inquiry, and in the absence of evidence of bad faith of 
creditor, corporation cannot recover its money from him, so paid by treasurer for his 
private debt. 


Fillebrown v. Haywood, Supreme Court of Massachusetts, February 28, 1906. 


One Haywood, the owner of the controlling stock in the Cable Rub- 
ber Company sold out her interest to one Cable who was president and 
treasurer and who, with the acquiescence of the directors, also acted 
as manager with a general control of its affairs. Cable made a large 
money payment and gave his promissory notes for the balance of the 
purchase price, so divided that one of them should mature at the be- 
ginning of each month for a period of five years. As these notes ma- 
tured, instead of paying them by checks drawn upon a bank account 
of his own, or in money, he gave checks signed by him as treasurer. 
These checks, by which the money of the corporation was paid out, 
were misappropriations. 

In an action by the receiver of the corporation against Haywood, 
to recover the moneys received on these checks, the defendant is ad- 
judged not liable. 

Held: The checks were given since the enactment of the Negotia- 
ble Instruments Law which (section 73 Massachusetts Act) has codi- 
fied the modern common law doctrine that neither knowledge of 
suspicious circumstances, nor doubts as to the genuineness of the title, 
nor gross negligence on the part of the taker, either singly or together, 
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are sufficient to defeat recovery by the holder of negotiable paper, un- 
less amounting to proof of want of good faith. 

The receiver, therefore, cannot recover the proceeds of the checks 
unless the defendant took them in bad faith and this inquiry is a 
question of fact. 

That each check was signed by Cable, as treasurer, was not, of itself, 
such an affirmative representation as to indicate that he was acting in 
a fiduciary capacity, by which his authority was restricted and limited, 
as authority to draw and issue checks in the name of the corporation 
was incidental to his office, and the holder in due course of busi- 
ness would receive them under a presumption that they were lawfully 
issued. 

Outside of the form of the checks, while defendant may have been 
incautious and unsuspecting, where others more accustomed to mer- 
cantile affairs might have been mistrustful, there is no evidence that 
she was possessed of any knowledge of the misappropriation. 

Having taken before maturity for a valuable consideration, nego- 
tiable paper which was regular upon its face, without knowledge of 
any defect in the title, even if there might have been some circum- 
stances which would have raised doubts in the mind of a more prudent 
person, the defendant’s right to retain the proceeds of the checks can- 
not be divested without proof that she knew, or in the face of facts 


sufficient to put her upon inquiry, purposely refrained from knowing 
of the fraud of Cable. 


NOTE OF CORPORATION PAYABLE TO DIRECTOR. 


Knowledge that payee is director of the maker corporation does not put creditor, taking 
note for payee’s individual debt, upon inquiry as to whether note authorized. 


Orr v. South Amboy Terra Cotta Co., New York Supreme Court, Appellate Division, First Department, 
May 11, 1906. 


A note of defendant corporation, signed by its president and secre- 
tary, was made payable to one of the directors of the corporation, who 
transferred it, before maturity, to the plaintiff, in part payment of a 
personal indebtedness. The note was without consideration to the 
corporation. 

The court instructed the jury that if they found plaintiff, at the 
time he took the note, knew that the payee was a director of the maker, 
they might take that fact into consideration in determining whether 
plaintiff was put on inquiry as to how he obtained possession of the 
note, and the court refused to instruct the jury that the mere fact that 
the payee was a director, even if plaintiff knew it, was ‘‘not suffi- 
cient to throw discredit on the note or to put a bona fide holder upon 
inquiry.” 

Held: This was error. The rule applicable to notes made by 
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officers of a corporation to their own order, and used to pay their in- 
dividual obligations, has no application to notes made by the duly 
authorized officers, and payable to a director. It is not uncommon for 
directors to have business dealings with the corporation, and it is 
perfectly legitimate if they refrain from voting, and do not use their 
personal influence with their fellow directors for their own advantage 
at the expense of the corporation. 

But the officers of a corporation individually make the contract in 
behalf of the corporation and issue its obligations. They may not 
lawfully contract with themselves, or use thecredit of the corporation 
for their own benefit individually. There is reason, therefore, for the 
rule that one taking the negotiable paper of a corporation in payment 
of an individual obligation of an officer is chargeable with notice and 
is put upon inquiry as to whether the issue of the paper was authorized ; 


but the reason does not exist in the case of a director and therefore the 
rule is not applicable. 


Judgment reversed. 


PAYMENT OF DRAFT ON FORGED INDORSEMENT. 


New York bank paying Pittsburgh bank’s draft upon which payee’s indorsement forged, 
held entitled to recover payment from bank which collected draft. Contentions 
denied (1) that draft was payable to bearer because drawer did not know of existence 
of payee; (2) that drawer’s negligence in issuing draft in exchange for a forged check 
on itself, precluded drawer from questioning drawee’s payment, and therefore pre- 
cluded drawee from recovering the money paid. 


Seaboard National Bank v. Bank of America, New York Supreme Court, Trial Term, Part 2, June, 1906. 


The Federal National Bank of Pittsburgh issued its draft on the 
Seaboard National Bank of New York for $2,000 in favor of Carroll 
Brothers and delivered the draft to one Pennock, a bookkeeper for 
Babcock & Co., customers of the Federal National Bank. 

The supposed consideration for the draft was a check of Babcock & 
Co. on the Federal Bank for $2,000 to order of ‘‘N. Y. draft,” which 
had been forged by Pennock. 

The Federal bank knew Pennock, but did not know Carroll Bro- 
thers, who, however, were an existing firm. 

Pennock forged the indorsement of Carroll Brothers upon the New 
York draft, deposited it to his credit with the Mellon National Bank 
of Pittsburgh, in which he had a personal account which he afterwards 
closed and the Mellon National Bank forwarded the draft to the Bank 
of America in New York City, which bank received payment from the 
Seaboard through the clearing house. 

When the fraud came out, the Seaboard credited the account of 
the Federal with the amount and brought action against the Bank of 
America to recover the money paid to it. 

A verdict was directed for the plaintiff. 

Held : 1. The New York draft was not payable to bearer under 





552 THE BANKING LAW JOURNAL. 


section 28, subdivision 3 of the Negotiable Instruments Law which 
provides that an instrument is payable to bearer ‘‘ when it is payable 
to the order of a fictitious or non-existing person, and such fact was 
known to the person making it so payable.” The Federal bank did 
not know the payees to be non-existent; its ignorance of their existence 
was not equivalent of knowledge of non-existence; the bank intended 
to issue a draft to order, not to bearer, and handed it to Pennock, not 
as owner but for delivery to Babcock & Co. or to Carroll Brothers. 
Their intention controls. Pennock was not the payee, had no title 
and could convey none. 

As the draft was not payable to bearer and the forged indorsement 
conveyed no title to the Mellon National Bank, payment by the 
Seaboard to the Bank of America, the transferee of the Mellon, was 
recoverable. 

2. The Seaboard’s right of recovery is not lost because of the neg- 
ligence of the Federal bank in issuing the New York draft by mistak- 
ing its depositor’s signature upon the check drawn forthe draft. The 
negligence of the Federal bank was not the proximate cause of the 
Mellon bank’s loss; it owed no duty to the Mellon to examine the 
check. It did nothing to mislead the Mellon. There was no estoppel 
of the Federal to reclaim the money from the Seaboard which would 
prevent the latter from recovering it from the Bank of America. There 
was no false representation orconcealment; no breach of duty; noth- 
ing was said or done by the Federal to mislead or deceive or to pre- 
vent inquiry as to the validity of the indorsement of Carroll Brothers. 


RE-NEGOTIATION OF CANCELLED CERTIFIED CHECK. 


A certified check, payable to a firm, after payment and cancellation was returned to the 
person to whom paid, and the money refunded the bank on claim that the indorse- 
ment of the payee firm’s name was unauthorized. The check came into the hands 
of the person who had indorsed the firm’s name, and who, it was subsequently estab- 
lished, had authority to make the original indorsement. He held the check fourteen 
months, during which time the firm went into the hands of a receiver; then again 
transferred the check for value. Held, in an action against the certifying bank, if 
the certification remained an effective obligation at all, the transferee was put on 
notice and took no greater rights than his transferor, who, at the time of the second 
transfer, had no longer authority to negotiate, because of the receivership. 


Silverman vy. National Butchers & Drovers Bank, New York Supreme Court, Appellate Term, March, 1906. 


One Rosenberg delivered to one Frederick Heyman his check on 
the National Butchers and Drovers Bank for $875 to the order of Hay- 
man & Co. Heyman indorsed the check in the firm name, had it cer- 
tified by the bank and then passed it to one Gernsheimer forcash. He 
deposited it to his credit in the Mechanics and Traders Bank from 
whence the check passed through the Clearing House and came back 
to the National Butchers and Drovers Bank whereit was stamped with 
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two stars, the mark commonly used by the bank to indicate that the 
check had been paid. 

Afterwards, upon the statement of Hayman of the firm, that Hey- 
man was not a member and that his indorsement of the firm’s name on 
the check was a forgery, the National Butchers & Drovers Bank re- 
credited Rosenberg, the drawer, with the amount of the check, de- 
manded and received from the Mechanics & Traders Bank a refund of 
the money, returning the check to that bank, Gernsheimer in turn re- 
imbursed the Mechanics & Traders and received the check, and Hey- 
man repaid Gernsheimer and became possessed of the check. 

After holding the check fourteen months, Heyman transferred the 
check to one Simon Silverman for value. Silverman brought an ac- 
tion against the National Butchers & Drovers Bank on the certified 
check. Inaffirming a judgment for defendant bank, 

Held: Under the circumstances, plaintiff was put on notice that 
there might be defenses and his position is no stronger than would be 
that of Heyman. Since the return of the check, it was conclusively 
established by a judgment that Heyman was a member of the firm. 
As between the firm and third parties he, therefore, had authority to 
indorse the check and if Rosenberg and defendant bank had elected 
to stand upon his indorsement, their position would have been im- 
pregnable. But while Heyman acted as a member of the firm when he 
indorsed the check Hayman, with equal right, acted for the firm when 
he rescinded the transaction; and the certification of the check after the 
Mechanics & Traders Bank and Gernsheimer had been eliminated by 
re-payment, constituted, if it remained effective at all, an obligation 
on the part of the bank to Hayman & Co. and not to Heyman indi- 
vidually. Before the transfer of the check to Silverman, the firm had 
been judicially dissolved and a receiver appointed. After dissolution, 
Heyman had no right to deal with the firm assets, except to turn them 
over to the receiver, and had no authority to assert any claim based 
upon the check or the certification or to invest any one else with such 
aclaim. Since the circumstances surrounding the transaction were 
sufficient to put plaintiff on inquiry, he can no more succeed than could 
Heyman. 


HOLDER IN DUE COURSE. 


Where a check shows an alteration on its face, a holder taking it in such condition can- 
not be a holder in due course. 


Elias v. Whitney, New York Supreme Court, Appeliate Term, April 27, 1906, 


Action against the drawer of a check by a transferee of the payee. 
Verdict for the plaintiff set aside. 

Truax, J. The evidence showed that the check in suit had been 
changed before it reached the plaintiff. There is no evidence showing 
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the defendant authorized or assented to the alteration, but the plaintiff 
says he is a ‘‘holder in due course,” and not a party to the alteration, 
and that under section 205 of the Negotiable Instruments Law he may 
. enforce payment on the check according to its original tenor. Sec. 91 of 
that law states what constitutes a holder in due course—a holder who 
has taken an instrument that is complete and regular on its face. The 
instrument was not complete and regular on its face at the time plain- 
tiff took it. A mere inspection of the instrument showed its defect ; 
therefore under subdivision 41 of the Negotiable Instruments Law, 
' plaintiff had notice of an infirmity in the instrument at the time he 
took it. 
MINGLING PROCEEDS OF COLLECTION INSTEAD OF 
REMITTING. 


Personal responsibility of trust company officers who, instead of remitting the proceeds 
of a collection, as instructed, mingled the collection with the current funds of their 
company for use in its business, which funds were lost by the failure of the company. 


Sweet v. Montpelier Savings Bank & Trust Company, Supreme Court of Kansas, February 10, 1906. 


The Trust Company of America, a Kansas corporation, held a note 
and mortage belonging to a Montpelier corporation for collection. On 
June 13, 1898, the Montpelier corporation authorized the collection by 
the following letter to the Kansas corporation: 

‘I enclose herewith the release asked for in the J. E. Weaver loan 
and bond and mortgage due June 1, for collection and remittance.” 

The collection was made, but instead of remitting the proceeds as 
directed, the trust company, without giving notice that the collection 
had been made, credited the account of the Montpelier corporation 
therewith and retained the same as a part of its own funds. In Sep- 
tember following the assets of the trust company, including the pro- 
ceeds of the collection, passed into the hands of a receiver. In anac- 
tion by the Montpelier corporation against the president, vice presi- 
dent and treasurer of the failed trust company for the purpose of hold- 
ing them personally liable for conversion of the proceeds of its collec- 
tion made by the corporation of which they were the principal officers, 
judgment was recovered against the president alone. He appealed 
the case to the Supreme Court where the judgment is affirmed. 

Held: When the managing agents of a trust company mingle money 
collected for another with the current funds of the company for use 
in its business, in violation of the express directions of the owner to 
remit, or knowingly permit their subordinates to do so, and the fund 
is thereby lost, such agents will be personally liable to the owner there- 
for although at the time of such misappropriation it was the intent of 
such managing agents to account for and return the money to the 
owner upon demand. 
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SAVINGS BANKS PRINTED FORMS. 


“T\HE book of printed forms issued by the Savings Bank Section 
| of the American Bankers’ Association, of which mention was 
made in the last number of the JOURNAL, has met with an 
unprecedented measure of success, the sales being much larger 
than were anticipated. The first edition of 300 copies was entirely 
sold last month, and a new edition is now being made ready for 
delivery. 

Orders are coming in, not only from the Savings Banks in the 
United States, and from the Trust Companies and banks having 
savings departments, but also from banks in Engiand, Cuba, 
Mexico, Canada and the Hawaiian Islands. There can be no ques- 
tion as to the great usefulness of this carefully made collection, 
and the Secretary is very much gratified by the universal praise 
the book has received from its many subscribers; the work neces- 
sary to select, collect, print, etc., has been considerable; indeed, it 
cannot be estimated by ordinary standards; but he feels amply 
repaid by the commendations received, and by the knowledge that 
this work will prove a useful addition to the educational aims and 
workings of the Savings Bank Section. 

The membership of this Section has increased by leaps and 
bounds since its organization in the year 1902 at New Orleans. 
Since the last convention in Washington, D. C., in October last, 
particularly, has the increase in membership been large, having 
advanced from 734 to 1010 at the present writing. The officials 
of this Section may be congratulated on their very energetic and 
successful work, and we may reasonably look in the future to their 
including in their membership every progressive savings bank in 
the United States. Among the new members joining the Section 
since last October are a number of national and state banks and 
trust companies having savings departments; such banks are par- 
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ticularly in need of the book of printed forms, and a number of 
them have already subscribed for it, as it will be the means of 
placing their savings department on an up-to-date footing, and 
enable them to handle that part of their business in the right way 
and in a safe and successful manner. 

It may also be mentioned that the very complete forms for 
Bond and Mortgage loans, Signature Cards, Ledgers, etc., will be 
found to be of use by the banks not only in their savings depart- 
ment but also in their regular banking business. 

The following few extracts from the many letters received by 
the Secretary acknowledging receipt of the book will show how 
much it is appreciated : 


“‘The writer wishes to congratulate you on the thoroughness 
and value of the work you have just completed. It ought to prove 
immensely useful to all, and so far as the American Bankers’ Asso- 
ciation is concerned, you have rendered that body a service which 
certainly cannot be adequately stated in words.” 


‘‘The book is certainly compiled in a convenient manner and 
will be of great service to the Savings Banks.” 


“It is with pleasure that I congratulate you on the way the 
forms have been gotten up.” 


“In glancing through it, which I only have had time to do as 
yet, it appears to contain much information that will be of value 
to many members of the Association.” 


‘*In regard to the book would say that we think highly of it. It 
most certainly is a book of value to savings banks in this country.” 


‘‘We desire to say that we are very much gratified with the forms, 
and arrangement as well as method of binding them. We feel cer- 
tain that we will find them of material assistance.” 


“‘We are in receipt of the book of printed forms for Savings 
Banks and are delighted with it. We extend our congratulations 
to you upon a work so well done; but this mere expression of 
congratulations is no adequate indication of our appreciation of 
this book. Already it has made itself useful, and soon we shall not 
know how to bank without it. We are pleased to enclose our New 
York draft for $12; we should feel that we are receiving full value 
if the draft was for $50 instead of $12.” 


‘*T wish to compliment and congratulate you most enthusias- 
tically with reference to the appearance of the book. I think it is 
fine in every way.’’ 


“ This is certainly a very handsome work, and I appreciate very 
much your kindness in preparing it in the form you have.” 


“We think the amount well spent, as we find the Book contain- 
ing many points of great value for reference and information.” 


“You are to be commended for the amount of labor and pa- 
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tience you have undoubtedly shown in such a complete selection 
and classification.” 


‘“‘ After careful examination I am convinced that it will prove to 
be a very valuable aid to a Savings Bank man who desires to have 
an up-to-date equipment and the latest and best devices for safety 
and convenience.”’ 


‘*The book of forms is a beauty and will be appreciated.” 


‘What we have seen of the work assures us that it is going to 
be of great assistance to us.” 


“ Think it will be very useful to us in selecting the best forms 
for our own use.”’ 


‘The collection is very complete indeed, and we believe it will 
be of great assistance to savings institutions as well as to com- 
panies maintaining savings departments.” 


‘“You and your able assistants are to be congratulated on the 
selection of useful forms, general arrangement, and the handsome 
and durable binding of the volume, and we consider it a valuable 
addition to our bank library.” 


‘‘The book contains some very useful information, and we com- 
pliment you upon the manner in which forms have been compiled.” 


“The forms are well arranged and the collection will make a very 
valuable one for reference, and give savings bank officials an op- 
portunity to obtain the most desirable of the different forms pre- 
sented.” 


“While I have not yet examined the book carefully, a hurried 
look at it proves its value. I trust that the other members of the 
association will help you in placing so helpful a volume before 
them.” 


“We consider same a very valuable addition to our bank library.” 


“‘We think this book will be of great value to us in conducting 
our banking business.” 


“The Committee are to be complimented on getting out a work 
of this kind, and I am sure that I will find the forms of great 
benefit.”’ 


“Accept our congratulations on the manner in which this has 
been gotten up, and desire to say further that it is of great value 
to us in preparing new forms, as all of our stationery was burned 
in the recent fire.” 


“We are pleased to acknowledge receipt of two copies of the 
book of Savings Banks Printed Forms, which have come to hand 
in good order, and have to admire the neat and convenient man- 
ner in which these books are gotten up.” 
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JOINT ACCOUNTS IN SAVINGS BANKS. 


HE following resolution was adopted at the recent convention 
of the Washington State Bankers’ Association, held in Tacoma, 
Washington, June 21st: 


“ Resolved, That the Executive Council propose and 
submit to the ne Legislature a bill authorizing 
a bank, in the event of the death of one of the joint 
parties to an account, to make payment to the sur- 
vivor.’ 


The matter of joint accounts in savings banks was fully dis- 
cussed in the May issue of the JouRNAL by Editor Paton. The 
above resolution is evidently in the line of his recommendation, 
which favored the enactment of a short form of statute authoriz- 
ing the bank to make payment of a joint deposit to the survivor, 
thus protecting the bank in making payment and relegating the 
question of ultimate ownership, as between the survivor and the 
estate or creditors of the deceased, to direct proceedings between 
the interested parties, as to which the bank should have no concern. 

This question of joint accounts is evidently of continuous in- 
terest. Some savings bank officers agree with Mr. Paton that 
a statute should be enacted to protect the bank in paying the 
survivor, whilst, on the other hand, a number of experienced 
savings bank officers, knowing the difficulties, delays and cost in 
having a statute enacted in the different States, believe that an 
agreement entered into, at the time of opening the account, be- 
tween the two depositors and the bank, such agreement being 
practically a contract between them, is valid in every State of the 
Union, practically protects the bank in making payment to the 
survivor, and does not raise the question of actual ownership of 
the fund. The equities between the two depositors are matters that 
neither the bank nor the law can determine beforehand, and it is 
a serious question in the minds of many whether such a statute 
would really be desirable. 

Our object to-day is to draw the attention of savings banks to 
the manner in which these joint accounts are opened. Whether a 
statute is enacted or whether a simple agreement contract be made 
between the parties and the bank, there is no question but that 
no bank should receive a joint account except as a joint fund. Yet 
it is a fact that many of these joint accounts are carried by banks 


in the following manner : 
: John Smith opens an account in the bank in his own name, and 
at some subsequent period he desires this account to be changed 

















SAVINGS AND TRUST DEPARTMENT. 559 


into a joint account, and by an instrument in writing directs the 
bank to do so, adding the name of Tom Brown to the account, 
and directing the bank to pay either himself or Tom Brown, or 
the survivor. Now, this kind of joint account is not correct, and 
frequently the courts have upset the agreement, either because it 
was considered as a power of attorney, dying with the maker, or 
because it raised the question of proprietorship, which had to be 
settled by testimony. 

In accepting a joint account, the bank should never place itself 
in a position to know any of the facts of ownership, but should 
only receive the money as a joint fund, under such agreement as 
it considers best. When it accepts an account, such as mentioned 
above, it has a certain knowledge that the money belonged to the 
first depositor, and we can only repeat that such knowledge is 
dangerous. The remedy for this state of affairs is a very simple 
one, and we have no hesitation in decidedly advising the banks to 
carry no joint accounts on their books unless the fund is depos- 
ited by both parties, simultaneously, as a joint fund, payable to 
the order of either and the survivor. Our advice is, when a de- 
positor desires his account to be changed into a joint account, to 
decline to do so, but to offer to open a joint account if at any 
time he comes with the other depositor and deposits a joint fund 
to their joint credit. This is no hardship to the depositor, who 
may withdraw the whole or part of his account, and subsequently, 
be it an hour, or a week, or a month, come with another depositor 
to open a joint account. It involves very little more work to the 
bank and is the only safe course to pursue. A number of our 
progressive eastern savings banks have successfully adopted this 
plan. 5 

Some savings banks are still opening joint accounts, payable 
on the order of both depositors. We have always considered this 
a somewhat dangerous and unbusinesslike way to handle these 
accounts. There is no question but that at the death of one of the 
parties, the bank will require the signatures of both the survivor 
and the legal representatives of the deceased, for the withdrawal 
of the balance on hand. There is no advantage to the depositor 
in Opening such accounts, and almost invariably they give a good 
deal of trouble and annoyance to the bank, and at times, will 
tie up these funds effectually for a long period of time. Taking 
them all together, they are not advisable, and should not be 
opened by a savings bank; they should be carried in Trust Com- 
panies, who have a counsel always at hand, to draw special forms 
of agreement and advise depositors; they do not belong to sav- 
ings banks who deal in comparatively small amounts and whose 
routine business does not permit of special conditions or agree- 
ments. 
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LEGISLATION IN 1906. 


BANKING HOURS IN KENTUCKY. 


Chapter 46, Laws of Kentucky, 1906. An act authorizing the board of directors of 
banks and trust companies carrying on business in this state, to fix the hours of 
opening and closing for business. 

Sec. 1. That the board of directors of each of the banks and trust 
companies doing business in this state shall have full power and 
authority to fix the hours of opening and closing of said banks or trust 
companies, and may provide that on Saturday ofeach week such hour 
of closing be as early as twelve (12) o’clock noon. 

Sec. 2. This act shall take effect on its passage. 

Approved March 17, 1906. 


RESERVE ON SAVINGS DEPOSITS IN KENTUCKY. 


Chapter 155, Laws of Kentucky, 1906. Became a law March 24, 1906 without ap- 
proval of the Governor. 


Section 1. That section 47 of an act entitled ‘‘An act providing 
for the creation and regulation of private corporations’”’ which became 
a law April 5, 1893 and which, as heretofore amended, has become and 
now is section 584 of the edition of the Kentucky Statutes compiled 
and edited by John D. Carroll, in the year 1903, be and the same is 
hereby amended by adding thereto the following words, to wit: 

‘* Provided however, that any bank shall not be required to keep 
on hand more than ten per cent. of what are known as savings deposits, 
that is, deposits on which the depositor has not the right to check, 
except upon giving at least thirty days notice of his purpose to with- 
draw same,” 


so that the entire section, as amended, shall read as follows: 

‘*Section 584. Deposits.—Amount to be kept on hand.—Each bank 
shall keep on hand at all times at least fifteen per cent. of its total 
deposits ; and in cities with a population of over fifty thousand at 
least twenty-five per cent. of its total deposits; one-third of which 
reserve shall be in money, and the balance may be in funds, payable 
on demand, deposited in other banks: Provided, however, that any 
bank shall not be required to keep on hand more than ten per cent. of 
what are known as savings deposits, that is, deposits on which the 
depositor has not the right to check, except upon giving at least thirty 
days notice of his purpose to withdraw same.” 

Section 2. This act to take effect and be in force from and after its 
passage, as by constitution authorized. 
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CORRECTION OF DRAFTSMAN’S ERROR IN IOWA NEGO- 
TIABLE INSTRUMENTS LAW. 


Chapter 49, Laws of lowa, 1906; Approved February 14, 1906. 


Section 1. Acceptance of Bills of Exchange.—That the law as it 
appears in section thirty hundred and sixty-a-one hundred and 
thirty-two (3060-a-132) of the supplement to the Code be and the 
same is hereby amended by striking out the word ‘‘drawer” in the 
third line of said section, and inserting in lieu thereof the word 
‘“‘drawee.”’ 








~ NoTE.—The Negotiable Instruments Law was enacted in Iowa in 1902; the act 
being approved April 12 of that year. Section 132 as then enacted, provided : 


Sec. 132. Acceptance. The acceptance of a bill is the signification by the 
drawee of his assent to the order of the drawer. The acceptance must be in writing 
and signed by the drawer. It must not express that the drawee will perform his 
promise by any other means than the payment of money. 


The word drawer, obviously means drawee. The original section has been in 
force four years before correction of the error. Possibly, in some action upon an ac- 
ceptance, a technical point has been raised under the law which has brought the ne- 
cessity for correction to the notice of the legislature. However that may be, the sec- 
tion now reads as it should have read from the beginning. 


ACKNOWLEDGMENTS BY NOTARIES IN IOWA. 


Chapter 146, Laws of Iowa, 1906. An act to legalize acknowledgments of instru- 
ments in writing heretofore taken by notaries public. (Additional to Section 
2942 of the Code). 

Section 1. Acknowledgments heretofore taken legalised.—Thai the 
acknowledgments of all deeds, mortgages or other instruments in writ- 
ing, heretofore taken or certified, and which instruments have been 
recorded in the recorder’s office of any county of this state, including 
acknowledgments of instruments made by any private or other cor- 
poration, or to which such corporation was a party, or under which 
such corporation was a beneficiary, and which have been acknowledged 
before or certified by any notary public who was at the time of such 
acknowledgment or certifying a stock holder or officer in such cor- 
poration, be and the same are hereby declared to be legal and valid 
official acts of such notaries public, and to entitle such instruments to 
be recorded, anything in the laws of the state of Iowa in regard to 
acknowledgments to the contrary notwithstanding. 

Section 2. Acknowledgments without seal legalized.—All deeds, 
mortgages or other instruments in writing, for the conveyance of 
lands which have heretofore been made and executed, and the officer 
taking the acknowledgment has not affixed his seal to the acknowl- 
edgment, such acknowledgment shall, nevertheless, be good and valid 
in law and equity, anything in any law heretofore passed to the con- 
trary notwithstanding. 

Section 3. Pending litiga!ion.—This act shall not affect the rights 
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of parties in any action or suit now pending in any court of this state. 

Section 4. /n effect.—This act, being deemed of immediate im- 
portance, shall be in force and take effect from and after its publica- 
tion in the Register and Leader and the Des Moines Daily Capital, 
newspapers published at Des Moines, Iowa. 

Approved March 21, 1906. 

Certified by Secretary of State to have been published in above 
papers March 23, 1906. 


TAXATION OF NATIONAL, STATE AND SAVINGS 
BANKS IN IOWA. 


Chapter, 50 Laws of Iowa, 1906. An act toamend section 1322 of the Code, relating 
to the taxation of national, state and savings banks and the shares of stock therein. 


Section 1. Assessment of national, state and savings banks.—That 
section 1322 of the Code be, and the sameis hereby, amended by strik- 
ing out the last part of said section, which reads as follows: 

‘*In arriving at the total value of the shares of stock of such cor- 
porations the amount of their capital actually invested in real estate 
owned by them, shall be deducted from the real value of such shares, 
and such real estate shall be assessed as other real estate, and the 
property of such corporations shall not be otherwise assessed,” 
and substituting in lieu thereof, the following, to wit: 

‘In arriving at the total value of the shares of stock of such cor- 
porations, the amount of their capital actually invested in real estate 
owned by them azd in the shares of stock of corporations owning only 
the real estate (inclusive of leasehold interests, tfany) on or in which the 
bank or trust company ts located, shall be deducted from the real value 
of such shares, and such real estate shall be assessed as other real 
estate, and the property of such corporations shall not be otherwise 
assessed.” 

Sec. 2. <Applicable to 1906 tax. —This act shall apply to the assess- 
ment for the tax of 1906. 


Approved April 10, 1906. 


INDEMNITY FOR PAYMENT OF LOST INSTRUMENTS IN 
IOWA. 

Chapter 150, Laws of Iowa, 1906. An actin relation to a lost, stolen or destroyed 
note, bond, bill of exchange, draft, certificate of deposit or other evidence of in- 
debtedness and prescribing how action may be brought thereon. [Additional to 
Chapter 3 of Title 15 of the Code and to the law as it appears in chapter 3-A of 
Title 15 of the supplement to the Code, relating to notes and bills. | 
Sec. 1. /udemnifying bond to protect payer.—That whenever a note, 

bond, bill of exchange, certificate of deposit, check or other evidence 

of indebtedness shall have been lost, stolen or destroyed, and the owner 
thereof desires payment to be made by the person, firm or corporation 
issuing the same, he shall execute and deliver if demanded to such 
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person, firm or corporation, a good and sufficient bond agreeing to in- 
demnify and save harmless the payer thereof. 

Sec. 2. /udemnifying bond to protect defendants—When an action is 
yrought on a lost note, bond, billof exchange, draft, certificate of de- 
sosit, or other evidence of indebtedness, upon demand of any defend- 
nt therein, a good and sufficient bond shall be given to indemnify 
nd save harmless the defendants in said cause. 

Approved April 10, 1906. 


ORGANIZATION OF NATIONAL BANKS. 


At the close of business on June 30, 1906, there were in existence 
,107 national banking associations with authorized capital of $833,- 
73,775; bonds on deposit as security for circulation, $520,605,210; 
irculation secured by bonds, $517,847,749; circulation secured by 

deposits of lawful money, $43,264,611, and aggregate circulation out- 
standing, $561, 112,360. 

Since March 14, 1900, the date of approval of the act authorizing 
the organization of national banks with minimum capital of $25,000, 
there have been organized 3,020 banks, with authorized capital stock 
of $173,873,300. During this period the net increase in number of 
banks was 2,490; capital, $216,765,680; circulation outstanding secured 
by bonds and by lawful money, $306, 709,630. 

In the month just closed 42 associations with authorized capital of 
$2,080,oco were chartered of which 26, with a capital of $685,000, were 
banks with individual capital of less than $50,000, and 16, with aggre- 
gate capital $1,395,000, with individual capital of $50,000 or over. 
During the month 7 State banks were converted into national banks ; 
11 State and private banks reorganized as national banking associa- 
tious; the remainder, 24, being banks of primary organization, 

In the fiscal years ended June 30, 1go1 to 1906, inclusive, 2,907 
national banks were chartered with authorized capital stock of $161,- 
923,300. 

The loss to the national system by liquidations and failures during 
the six years ended June 30, 1906, was 407 banks, with capital stock 
of $100,845,000. The loss by failures was 72, the capital represented 
being $6,120,000. There were 335 associations placed in voluntary 
liquidation, the capital of the banks being $94,725,000. 
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LECTURE IX. WAREHOUSE RECEIPTS. 


I. WHAT IS A WAREHOUSEMAN ? 
2. THE FACTOR’S ACT. 
3. WAREHOUSE RECEIPTS AS COLLATERAL. 
4. How Far Is A WAREHOUSE RECEIPT A SECURITY ? 
5. WAREHOUSEMAN NOT AN INSURER OF CONTENTS OF PACKAGES. 
6. LIABILITY OP PLEDGEE FOR STORAGE CHARGES. 


WHAT IS A WAREHOUSEMAN ? 

A WAREHOUSEMAN isa person who receives goods and merchandise to be 

stored in his warehouse for hire. He is a bailee for hire andis bound to exercise 
ordinary care and diligence in respect to the property entrusted to him—that degree 
of care which men of common prudence in general exert with regard to their own 
property and affairs. He is not an insurer of the goods and is not responsible for 
their loss unless occasioned by his own fault or negligence in not exercising ordi- 
nary care, 

Warehousemen issue receipts for the goods stored with them the same as com- 
mon carriers issue bills of lading for goods received for transportation and warehouse 
receipts, like bills of lading are often pledged with banks as security for loans and a 
considerable body of law has been created regulating this class of business. 

Under the rules of the common law a transfer of a warehouse receipt by indorse- 
ment, with intent to transfer the title to the property specified therein, is effectual, 
independent of any statute, to transfer the title (Yennie v. McNamee, 45 N. Y. at p. 620). 

THE FACTOR’S ACT. 

The first legislation having to do with warehousemen and similar contracts was 
enacted in 1830, known as the Factor’s Act. The purpose of the Factor’s Act was 
to protect parties dealing in good faith in regard to property with agents and factors 
of owners who had entrusted such agents with the possession of the property or the 
instruments showing the apparent title in them, and where the agent had sold or 
encumbered the property in violation of his duty to his principal. 

The Factor’s Act first provided alien in behalf of the consignee of goods which 
had been shipped by a factor for money advanced to the factor. This provision is 
now section 72 of our Lien law. It provides that a person in whose name any mer- 
chandise shall be shipped is deemed the true owner thereof so far as to entitle the 
consignee of such merchandise to a lien thereon (1) for any money advanced or ne- 
gotiable security given by such consignee to or for the use of the person in whose 
name such shipment is made; and (2) for any money or negotiable security received 
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by the person in whose name such shipment is made, to or for the use of such con- 
signee. Itis provided that such lien does not exist where the consignee has notice, 
»y bill of lading or otherwise, when or before money is advanced or security is given 
by him, or when or before such money or security is received by the person in whose 
name the shipment is made, that such person is not the actual and bona fide owner 
thereof. 

In addition to providing this lien of a consignee for value given in the belief that 
the factor is owner, it is further provided that any factor or other agent entrusted 
with the possession of any bill of lading, custom house permit or warehouse-keeper’s 
receipt for the delivery of any such merchandise, and every such factor or agent not 
having documentary evidence of the title who shall be entrusted with the possession 
of any merchandise for the purpose of sale, or as security for any advances to be 
made or obtained thereon, shall be deemed to be the true owner thereof, so far as to 
give validity to any.contract made by such agent with any other person, for the sale 
or disposition of the whole or any part of such merchandise, for any money advanced, 
or negotiable instrument or other obligation in writing given by such other person 
upon the faith thereof. 

A further provision of the Factor’s Act was that every person who shall accept 
or take-any such merchandise in deposit from any such agent as security for an ante- 
cedent debt or demand, shall not acquire thereby or enforce any right or interest in 
or to such merchandise or document other than was possessed or might have been 
enforced by such agent at the time of deposit. 

The act further provided that the true owner of any merchandise so deposited 
was not prevented from demanding or receiving the same upon repayment of the 
money advanced, or on restoration of the security given, on the deposit of such 
merchandise, and upon satisfying such lien as may exist thereon in favor of the agent 
who may have deposited the same; nor from recovering any balance which may 
remain in the hands of the person with whom such merchandise shall have been 
deposited, as the produce and sale thereof, after satisfying the amount justly due to 
such person by reason of such deposit. 

The necessity of the Factor’s Act is apparent when it is realized that merchan- 
dise has not the same negotiable attribute as money. The act protects those who make 
advances or give value on the strength of a factor’s ownership of merchandise, or the 
documentary evidence of title thereto, as against the true owner, to the extent of the 
value given. 

WAREHOUSE RECEIPTS AS COLLATERAL, 

As warehouse receipts came more and more to be used as collateral by way of 
pledge with the banks, it became necessary to protect the pledgee against certain 
frauds which were occasionally practiced in connection with the issue of such receipts, 
Therefore, in 1858, an act was passed (Chapter 326) to prevent the issue of false re- 
ceipts and to punish fraudulent transfers of property by warehousemen, wharfingers 
and others. Section 1 of this act providedthat no warehouseman, wharfinger or other 
person shall issue any receipt or voucher for goods to a person purporting to be the 
owner, unless the goods shall have been actually received into store or upon the 
premises of such warehouseman, wharfinger or other person and shall be in store or 
upon the premises and under his control at the time of issuing the receipt. Section 2 
prohibited the issue of a receipt as security for money loaned or other indebtedness 
unless the goods were in the custody and control of the warehouseman. A third sec- 
tion prohibited the issuing of a duplicate receipt while a former receipt was outstand- 
ing and uncancelled without writing across the face the word “duplicate.” 

These provisions, it is seen, were aimed to prevent the issue of warehouse re- 
ceipts where there were no goods behind them. 

A fourth section prohibited a warehouseman to sell, encumber, transfer or remove 
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beyond his immediate control goods for whicn a receipt was issued without the writ- 
ten consent of the person holding the receipt. 

The fifth section was aimed at false bills of lading. It prohibited the master or 
agent of a boat or railroad to sign or give any bill of lading, receipt or other voucher 
or document for merchandise or property, by which it shall appear that such mer- 
chandise has been shipped on board a boat or car, unless the same shall have been 
actually shipped and put on board, and shall be at the time actually on board to bx 
carried as expressed in such bill of lading, receipt or other voucher or document. 

The sixth section of this law provided certain attributes of negotiability for ware 
house receipts. It was enacted that warehouse receipts given for any goods, wares 
or merchandise stored or deposited with any warehouseman, wharfinger or other per- 
son may be transferred by indorsement thereof; and that any person to whom the 
same may be so transferred’ shall be deemed and taken to be the owner of the goods, 
wares and merchandise therein specified so far as to give validity to any pledge, lien 
or transfer made or created by such person or persons; but no property shall be de- 
livered except on surrender and cancellation of said original receipt or the indorse- 
ment of such delivery thereon in case of partial delivery. All warehouse receipts 
however, which had the words “non-negotiable” plainly written or stamped on the face 
thereof were exempted from the provisions of this section 

The seventh section of this act provided that any warehouseman violating the 
act would be guilty of fraud, and upon indictment and conviction, fined or imprisoned; 
further that all persons aggrieved by the violation of any of the provisions of this act 
“may have and maintain an action at law against the person or persons violating any 
of the foregoing provisions, to recover all damages, immediate or consequential, which 
he or they may have sustained by reason of any such violation, before any court of 
competent jurisdiction, whether such person shall have been convicted of fraud under 
this act or not.” 

An eighth section of this act of 1858 provided that so much of the fourth and 
sixth sections as forbid the delivery of property on surrender and cancellation cf the 
original receipt, or the indorsement of such delivery thereon in case of partial delivery, 
should not apply to property replevied or removed by operation of law. 

The following year, by Chapter 353 of the laws of 1859, it was provided that all the 
sections of the act of 1858 “shall apply to and be applicable to bills of lading and to 
all persons or corporations that shall or may issue bills of lading of any kind or de- 
scription, the same as if the words ‘forwarder and bills of lading’ were mentioned in 
each and every section of said act.” 

Thus, we see, that over 50 years ago in the state of New York the legislature 
provided a scheme of regulation of warehouse receipts and bills of lading with a view 
of their being used as documents of security for advances made by banks. They 
were made transferable by indorsement and a bona fide pledgee was vested with 
ownership to the extent of his pledge. Delivery of the goods was prohibited except 
on surrender and cancellation of the document, unless marked “‘non-negotiable.”” The 
issue of false or fictitious documents where no goods were received was prohibited, 
as was the issue of duplicates without taking up the original; and not only was the 
violation of the act made a criminal offense, but a civil right of action for damages 
was given to every person aggrieved against the violator. 

This old act has been from time to time amended. I will not go into the details 
of the amendments. Chapter 440 of the laws of 1866 amended the first, third and 
seventh sections. In 1881 when the Penal Code was established (Chapter 676 Laws 
of 1881) the substance of the old law was incorporated, but the civil right of action for 
damages was omitted. Also that part of section 6 making warehouse receipts, bills 
of lading etc. transferable by indorsement and that the transferee should take as owner 
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so far as to give validity to any pledge, was not, of course, put in the Penal Code and 
I cannot find that it exists any where else. 

As a resu't of a revision of the laws, while the essential prohibitions of the old 
aw of 1858 and 1859 are retained as a part of our criminal law, the civil right of 
iction for damages to any person aggrieved by a violation of the prohibition against 
ssuing false bills of lading, or making delivery of the goods without taking up the 
jocument, seems to have been dropped; therefore the rights and remedies of any 
verson aggrieved rest upon the common law (See Chapter 593 Laws of 1896 which 
repealed Ch. 326 L. 1858; Ch. 353 L. 1859 and Ch. 440 L. 1866). 

HOW FAR IS A WAREHOUSE RECEIPT A SECURITY ? 
A warehouse receipt issued to one who is not the owner, who stores the mer- 
1andise, does not protect the bona fide purchaser of the warehouse receipt, unless the 
one who stores comes under the Factor’s Act (Bank v. Shaw, 61 N. Y. 283). A ware- 
suse receipt issued to a thief, does not protect a bona fide purchaser, as the provision 
enacting that the person to whom a warehouse receipt is transferred shall be deemed 
1¢ true owner so far as to give validity to any pledge, only applies where the goods 
re stored by a person having the real or apparent title (20 Hun, 246). 
WAREHOUSEMAN NOT AN INSURER OF CONTENTS OF PACKAGES. 

A warehouse receipt is not a negotiable instrument to the extent of binding the 

warehouseman to a bona fide purchaser for the goods described in the receipt where 
*y are enclosed*in packages which have not been inspected, and the contents of 
» packages do not answer the description. A bank lending money on a negotiable 

warehouse receipt for so many barrels of Portland cement, or so many cases of eggs, 

must, in its own interest, make an inspection to see that the goods actually stored 
e as described; the warehouseman is not charged with the duty of inspection, and 

f he has acted in good faith will not be liable upon his receipt if the goods stored are 
yt as represented. 

The case of Dean v. Driggs which came before the New York Court of Appeals 
few years ago (137 N. Y. 284) isan important one upon this subject and as it gives 
clear and exhaustive presentation of the law I shall quote it fully. 

Driggs, a warehouseman, had a bonded warehouse under license from the United 

States government, and in it he received on storage, imported dutiable merchandise 
ich could not be delivered until the duty was paid. Certain barrels which had been 
shipped on a vessel at Marseilles, France, from which place Portland cement was im- 
»orted, came to Driggs’ warehouse on trucks licensed to transport bonded merchan- 
s:. They were stored in the warehouse under the joint custody of the warehouse- 
min and a government officer. The barrels resembled those in which Purtland cem 
nt was imported. They were branded and labelled consistent with the idea that 
they contained Portland cement. The duty was subsequently paid and the ware- 
j 1ouseman then issued the following: 


Rs 


M. S. DRIGGS & CO..S WAREHOUSE 
NEw YORK, March 28, 1885. 
Received from Max Von Augern, ex Grimaldo, in store 
278 80 South Street, to be held by us on storage, and to 
be delivered to his order on return of this receipt and 
payment of storage and charges, fifteen hundred barrels, 
Portland cement. 


STORAGE, $4 per month. ; . 
eS ae eee ; 
Tt re 


ee SS kc nana vans 


M. S. Driggs F Co. 
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Von Augern having obtained this receipt, with another of like tenor, took them to 
Robert J. Dean & Co., brokers, made his note for $3,500, indorsed the warehouse re- 
ceipts,and authorized the brokers to deliver the note anda guaranty of paymentindorsed 
by the brokers thereon at his request, together with the warehouse receipts as collat- 
eral, to the Chemical National Bank, and to receive the proceeds of the discount. Thi: 
was done, and the proceeds delivered to Von Augern. The note was not paid, and 
the brokers had to take it upand redeem the security because of their guaranty. Then 
they sought to realize on the security. They went to the warehouse and opened and 
examined a number of the barrels. Instead of Portland Cement worth from $2.25 t: 
$2.50 a barrel, the material packed in the barrels was a hardened substance, like clay 
or mortar, coarse in grain and practically worthless. Von Augern had absconded. 

The brokers sued the warehouseman to make good the warehouse receipt fcr 
Portland cement. They had a verdict from a jury, but the Court of Appeals reversed 
the case. The court stated the question: 

Does the receipt mean that the warehouseman acknowledges and asserts the 
fact that the merchandise delivered to him, and consisting of 2,500 barrels, does in 
truth contain the genuine article, Portland cement? Or does it mean that the ware- 
houseman has received that number of barrels bearing the usual appearance of bar- 
rels in which Portland cement is packed, and with the usual marks and signs thereon, 
and represented to him to be Portland cement, and which he in good faith supposes 
to be that article ? 

The court held the latter to be the meaning. The language of the receipts was 
merely descriptive of the barrels received; was meant to describe their outside ap- 
pearance, not to warrant the contents. If the latter was the meaning, a warehouse- 
man could be safe only after he had examined critically and cautiously the contents of 
each box or barrel which he received. To do so would consume a great deal of time 
and frequently necessitate the employment of experts. A warehouseman could not 
transact business if he had first to examine the contents of each package, box or bar- 
rel delivered and so packed as to cover and conceal the real nature of the goods de- 
livered. The court said a warehouseman cannot be supposed to know the contents; 
he is only charged with asserting by the mere acknowledgment of the receipt of mer- 
chandise thus described, that the box or barrel in which it is packed bears the same 
outward appearance as does a box or barrel in which merchandise of the character 
described is usually carried, and that there is nothing unusual or out of the ordinary 
way of business in the marks, appearance, signs, labels or character of the barrel or 
box from that in which goods of the character described are usually transported, and 
that the articles have been represented to him and that he believes them to be as des- 
cribed. 

It was urged that the warehouseman could easily protect himself by signing a 
receipt acknowledging the receipt of barrels or boxes said to contain certain described 
merchandise, the contents of which were unknown to the warehouseman and which 
therefore he does not warrant. The court said this was true; but it did not answer 
the objection to a warranty which arises out of the transaction itself. In its very 
nature it seems plain that no warranty as to contents can be implied from the use of 
language such as these receipts contain. Representations in a bill of lading or ware- 
house receipt which should be held to be warranties should be confined usuaily to 
those which the carrier or warehouseman may ordinarily be assumed to have knowl- 
edge of, or which he or his agents ought to know. The business of a warehouseman 
is not that of an inspector of property delivered to him, nor is he an insurer of the 
contents of packages. It is no part of the duty of a warehouseman to have the 
property inspected or its quality warranted, and no proceedings are supposed to take 
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place to enable the warehouseman to become acquainted with the contents of packages 
for the very reason that in his business it is unimportant what such contents are. 

The court said that the general object of giving a description of the property in 
ihe receipt is for the purpose of identification only, so that the identical property 
delivered to a warehouseman may be delivered back by him upon the return of the 
warehouse receipt, and for such purpose it is sufficient to describe the property as it, 
by its external appearance, seems to be: Such a description is not calculated to mis- 
lead anyone in regard to the actual contents of the package. When the warehouse- 

nan described in this case the outward appearance and marks and numbers on the 

barrels, he did warrant the correctness of his description so far as to say that the 

numbers stated were in reality delivered and that they were marked as stated, and 

ilso that there was nothing unusual in the appearance of the barrels or in the direc- 

tion, marks or labels upon the merchandise, which would reasonably lead to any 
spicion that the contents were not what they were represented to be. 

Said the court: A warehouse receipt does not differ in this respect from a bill of 
lading. In one case the warehouseman agrees to seep and in the other case the car- 
rier agrees to ¢ransport goods which he receives, but the acknowledgment of delivery 
either to the warehouseman or to the carrier is essentially the same and the same 
rules govern in the interpretation of the receipt. 

The court distinguished cases where the carrier or warehouseman is not supposed 
to know the contents of merchandise so packed as to conceal contents from those 
cases where he receipts for a greater quantity than is in fact received. Where a writ- 
ten declaration is made that acknowledges the receipt of property which in fact has 
not been delivered and which the agent knows has not, a statement of this nature, 
within the personal knowledge of the agent, would make the carrier or warehouseman 
liable to a third person who has a right to believe and act upon it. (This is the New 
York doctrine; it is not so in all the states). 

It was further urged in this case that if the goods were not Portland cement, the 
receipts were untruthful and a violation of the act against issuing false or fictitious 
receipts. But the court held the act was not intended to reach this case. It was not 
passed in order to transform a warehouseman or a mere depositary to that of an in- 
surer of the kind and quality of goods deposited with him. It was not intended to 
alter the law in regard to the character of such a representation as was contained in 
these receipts or to make it anything other thana description of the property as above 
stated. The act did not cover a case such as this, where a warehouseman was 
honestly mistaken when he described the goods actually received as Portland cement 
when they were not. 

The court then referred to the English legislation, passed in 1855, which recited 
that “it frequently happens that the goods in respect of which bills of lading purport 
to be signed have not been laden on board and it is proper that such bills of lading in 
the hands of a bona fide holder for value should not be questioned by the master or 
other person signing the same on the ground of the goods not having been laden as 
aforesaid” and which enacted that bills of lading in the hands of a consignee or in- 
dorsee for value, representing goods which had been shipped on board a vessel, shall 
be conclusive evidence of such shipment as against the master, notwithstanding the 
goods or some part had not been so shipped, unless the indorsee had notice etc. This 
statute, the Court of Appeals said, referred to a case where there had been no de- 
livery of any goods or only a partial delivery of the amount receipted for, andthe New 
York legislation it said refers to the same kind of omission. Singing a receipt for 
goods actually delivered, but known by the signer to be something other than des- 
cribed in the receipt, would be a fraud and amount to a false representation for which 
the signer would be liable in any event. 
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It was also urged that the warehouse receipt was negotiable; but the court sa 
that its negotiability was not of any importance in the decision of this question; th 
there is a certain kind of negotiability attached to this kind of receipt and to a bil! 
lading, but it is not the same thing as negotiability of a promissory note or bill 
exchange. It cannot be in the nature of things; but by indorsement and delivery 
such a receipt or bill of lading, the indorsee for value and without notice is entitled ! 
hold the property represented thereby. In this case the brokers holding the recei; 
were entitled to be treated as the owners of the property which was deposited wit 
the warehouseman and entitled to its re-delivery to them upon payment of the charge 
just the same as the original owner would have been but for the transfer. But, sa 
the court, when they demand not the identical property which was deposited, bu 
such property as would have been deposited had the description in the receipt bec 
correct, the right to demand such a delivery must be based not upon the mere trans 
fer of the receipt, but upon the principle of estoppel; such a principle as precludes 
party who has made a representation upon which another has acted from denyin; 
the truth of that representation. Obviously, the first inquiry must be whethe: 
such a representation has been made, and when it turns out that it has not, th 
estoppel falls to the ground. If the brokers chose to regard a mere descriptio: 
of the outward appearance of property packed in barrels as a representation and war- 
ranty by the warehouseman that the contents were actually as described in the receipt 
and to advance money upon the faith of such alleged representations, the fault lie 
wholly with them. They placed a degree of faith in the correctness of the descriptio: 
which was totally unwarranted from the nature of the transaction and for which th 
warehouseman was not responsible. 
LIABILITY OF PLEDGEE FOR STORAGE CHARGES. ; 
The transaction disclosed in the Driggs’ case in which the warehouseman was 
not liable for a receipt for certain barrels of Portland cement when the barrels actual, 
contained a worthless substance, led to a further interesting question which was th« 
subject of a later decision. Who was liable for the storage charges? The ware- 
houseman sued the pledgees—the brokers— and obtained a judgment against them 
by the Appellate Division. The case went up to the New York Court of Appeals 
(Driggs v. Dean, 167 N. Y. 121), where the judgment of the Appellate Division was 
reversed, and the pledgee held not liable for the storage charges. It was held: A 
person to whom a warehouse receipt has been transferred as collateral security is 
vested with a qualified title which gives him the right to take possession of the prop- 
erty upon the surrender and cancellation of the receipt, but since the owner may re- 
deem and the right of possession is subject to the liens of the warehouseman for stor- 
age, the title is not absolute and although, if he so elects, he may reduce the property 
to possess:on upcn payment of the storage, he is not bound to do so or to pay the 
charges thereon. 
(There was also covered in this lecture the question of liability of a warehouse 
corporation to a bona fide pledgee for false receipts where the receipts had been is- 
sued by an officer of the corporation to himself individually, and negotiated by the 
officer as an individual; also section 56 of the Banking Law taking off the usury law 
in case of loans of $5,000 and upward upon pledge of warehouse and other collateral; 
also section 73 of the Lien Law, giving warehousemen a lien for charges; also section 
32 of the Domestic Commerce Law providing maximum charges for elevators; also 
Chapter 633 of the laws of 1895 regulating the procedure in actions relating to goods 
in warehouses and decisions holding the law unconstitutional; also Chapter 608 of the 
laws of 1902 defining the rights of warehousemen of personal chattels and regulating 
the business; also article 8 of the Banking Law with regard to safe deposit companies.) 
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THE NECESSITY FOR NATIONAL LEGISLATION ON 
BILLS OF LADING. 


\DDRESS OF THOMAS B. PATON, OF THE NEW YORK BAR, BEFORE THE ANNUAL 
CONVENTION OF THE WEST VIRGINIA BANKERS’ ASSOCIATION, 
AT ELKINS, WEST VIRGINIA, JUNE 19, 1906. 


THE subject of the bill of lading as a security for the advances of bankers has come 

prominently before the bankers of the country within the past year in view of 
the work of the special committee on Bills of Lading appointed at the last convention 
‘f the American Bankers’ Association, who have gathered statistics of losses suffered 
»y banks on bills of lading loans, aroused the bankers of the country to a realization 
of the weakness of the security, and who have been active in the prosecution of work 
vith the idea of the ultimate enactment by Congress of a law which will give to bills 
of lading covering interstate shipments, when issued in such form as to be susceptible 
of pledge or negotiation, the necessary characteristics and attributes of negotiability 
to make them a measurably safe security to all who advance money upon faith of their 
provisions. 

The banker loans money upon the negotiable paper of individuals—negotiable 
promises or orders to pay money—and he has as his security a contract absolutely certain 
of fulfillment when executed by persons of responsibility. He loans money upon the 
negotiable bonds of municipalities—the promises of cities, counties and towns to pay 
money—and while he may have to investigate as to whether a particular issue has been 
properly authorized by statute, and all the statutory preliminaries complied with, and 
while he runs a certain risk in case of the forgery of signature of officials—generally 
speaking he has a safe and satisfactory security. Again, he loans money upon pledge 
of the shares of corporate stock, and while in some cases, under particular State laws, 
it may be necessary to have the shares transferred on the books of the corporation in 
order to protect the security, or to investigate as to any statutory lien of the corpora- 
tion for debts of the shareholder, these are matters known and provided against, and 
he is safe. Still again, the banker loans money upon the security of personal property 
at a fixed location and takes a chattel mortgage of the owner. He files or records 
his mortgage, and is secure. 

But compared with negotiable instruments for the payment of money, shares of 
stock of corporations and chattel mortgages of personal property, the bill of lading 
used at the present day in the transportation of our vast crops and products does not 
afford the same degree of protection as a documentary security; and the great and 
difficult problem is to make the great mass of movable personal property which enters 
into our interstate trade and commerce, valued at many billions of dollars yearly, 
available as a security for advances made to the owner while in the custody of the 
carrier. The solution of this problem, I believe, can best be accomplished by a na- 
tional enactment conferring upon bills of lading issued by carriers for the interstate 
transportation of property, whenever they express that the property is deliverable 
upon order of the shipper or holder, such elements of negotiability and certainty of 
fulfillment as will be consistent with the nature of the subject, and not unjustly bur- 
densome upon the carrier. 
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THE STRAIGHT BILL OF LADING. 

The original form of bill of lading, technically known as a straight bill of lading 
or a straight consignment, was not a document which could be transferred as a se- 
curity. It was merely an acknowledgment of the receipt of the property and a con- 
tract by the carrier to deliver it to a specified person at a specified place. A sold and 
shipped goods to B at a distance, receiving from the railroad a bill of lading which 
was an acknowledgment that it had received the goods specified and would deliver 
them to B at the place stated. Ordinarily, A could not travel on the cars with his 
goods to see that B received them safely; the bill of lading, therefore, was a necessity 
to A as an evidence that the carrier had the goods and had agreed to deliver them. 
But when it delivered the goods to B, its contract was fulfilled; it was no part of its 
contract or duty to take up the bill of lading upon delivery, the same as a bank would 
take up a negotiable certificate of deposit upon payment to the payee or indorsee. 
The bill of lading was useful to A as an evidence of the receipt of the goods and of 
the contract to deliver, providing him with the basis of an action if the carrier failed 
in its duty; that was all. 

But the straight bill of lading did not meet the needs of shippers in two particu- 
lars. In the first place, when A shipped B goods, it was often necessary for A’s pro- 
tection that B should pay for the goods before he received them; and furthermore, in 
many cases, that the shipper should obtain a loan upon the security of the goods be- 
fore they reached B. To meet these needs, some new character of bill of lading 
document was required which, instead of being a mere receipt for the goods and con- 
tract to deliver them to B, should carry title and right to receive delivery of the goods, 


to the holder of the bill. 
THE SHIPPER’S ORDER BILL. 


This necessity of shippers was met by the carriers by the issue of what are known 
as “order” bills of lading. In addition to straight bills of lading, under which num- 
erous shipments are now made where the shipper has no desire to retain control of 
the property or obtain loans upon its security, and under which the carrier assumes 
no responsibility to take up the bill upon delivery, the carriers have come to meet the 
business requirements of shippers by issuing bills of lading, contracting that the prop- 
erty is deliverable to the order of the shipper, with a provision that the party at desti- 
nation be notified upon arrival of the goods; in other words, instead of a bill of lading 
contract to deliver the goods to B, the contract is to deliver to order of A, notify B, 
under which contract, when the property arrives at destination, the carrier is supposed 
not to make any delivery of the property except upon presentation and surrender of 
the bill of lading, properly indorsed. Clause 9 on the uniform bill of lading now in 
use provides this contract in the following words: 


“If the word ‘order’ is written hereon, immediately before or after the name of 
the party to whose order the property is consigned, without any condition or limitation 
other than the name of a party to be notified of the arrival of the property, the sur- 
render of this bill of lading, properly indorsed, shall be required before the delivery 
of the property at destination. If any other than the aforesaid form of consignment 
is used herein, the said property may, at the option of the carrier, be delivered with- 
out requiring the production or surrender of this bill of lading.” 


Probably the first use of shipper’s order bills was to secure to the shipper pay- 
ment for the goods before delivery to the purchaser. A bill of lading would be in- 
dorsed by the shipper in blank, attached to a sight draft upon the purchaser and for- 
warded to a bank for collection, or forwarded C. O. D. through an express company; 
in either case the purchaser would have to pay the draft and acquire the bill of lading 
before he could obtain the goods, which were deliverable by the carrier only to the 
holder of the bill. But it soon became necessary for the shipper, instead of waiting 
for his money until it could be collected upon the draft, generally only after the goods 
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had arrived at destination, to obtain the money at once from a bank by way of loan 
upon pledge of the bill of lading as collateral, and by this means release his capital 
for further immediate use in his business. And at the present day our interstate 
commerce has so vastly extended and the needs of shippers so largely increased that 
it has been conservatively estimated that the enormous sum of two and a half billion 
dollars are annually loaned by the banks upon pledge of bills of lading. Clearly, 
therefore, the investment of this vast loanable fund in aid of our country’s commerce 
requires necessary laws for its protection. 

Twenty-eight years ago, Chief Justice Horton, delivering the opinion of the Su- 
preme Court of Kansas in a case where a carrier was held liable to a bank upon a 
bill of lading for wheat signed by a freight agent where no wheat had been received, 
spoke for a policy of law which would protect the banker in making advances upon 
bills of lading. His words are instructive, and I will quote them. He said: “Our 
State is a great producer of grain, large amounts of which seek markets outside of its 
boundaries. The means of its transportation are mainly limited to railroads, and com- 
mercial transactions by grain dealers extend to millions each year. The great mass 
of these products, when started to Eastern markets, are purchased and paid for through 
bills of lading. The custom of grain dealers is to buy of the producer his wheat, corn, 
barley, etc., then deliver the same to a railroad company for shipment to market. The 
railroad company issues to the shipper its bill of lading. The shipper takes his bill of 
lading to a bank, draws a draft upon his commission merchant, or consignee, against 
the shipment, and attaches his bill of lading to the draft. Upon the faith of the bill of 
lading, and without further inquiry, the bank cashes the draft, and the money is thus 
obtained to pay for the grain purchased, or re-purchase other shipments. In this way 
the dealer realizes at once the greater value of his consignment, and need not wait for 
the returns of the sale of his grain to obtain money to make other purchases. In this 
way the dealer with a small capital may buy and ship extensively; and while having a 
capital of a few hundred dollars only, may buy for cash, and ship grain valued at many 
thousands. This mode of transacting business is greatly advantageous both to the ship- 
per and producer. It gives the shipper who is prudent and posted as to the markets al- 
most unlimited opportunities for the purchase and shipment of grain, and furnishes a 
cash market for the producer at his own door. It enables the capitalist and banker to 
obtain fair rates of interest for the money he has to loan, and insures him, in the way of 
bills of lading, excelient security. It also furnishes additional business to railroad 
companies, as it facilitates and increases shipments of produce to the markets. A 
mode of business so beneficial to many classes ought to receive the favoring recogni- 
tion of the law to aid its continuance.” 

Bankers will agree with probably everything Mr. Justice Horton says except that 
the bill of lading affords “ excellent security ;” since that opinion was written, numer- 
ous losses have been sustained by bankers upon bills of lading, and they are demand- 
ing a law which will give order bills of lading such negotiable character as will prevent 
similar losses in the future. 

‘INSUFFICIENT STATE PROTECTION AGAINST LOSSES ON BILLS OF LADING. 

The business necessities which require the transfer for value of a bill of lading 
by the shipper to whom it is issued and that the bill shall represent and carry to the 
transferee the title to the property, have been recognized by the law. At common 
law, while the bill of lading is not a negotiable instrument, the same as a bill of ex- 
change, the indorsement of an order bill is recognized by the courts as transferring to 
the indorsee the title to the property and the right to receive it from the carrier; and 
the courts recognize that when a railroad contracts to deliver goods to order, its duty 
is to deliver to the holder of the bill. In some 18 or 20 states, statutes have also been 
enacted, in different phraseology, designed to confer a greater or less measure of 
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negotiability upon bills of lading, and in other ways to protect the holder in his rights 
to the property. Each legislating State has its own form of enactment and all the 
States have independent judicial decisions, often conflicting ; and I will not weary you 
by an attempt at detailed recital of the various judicial or statutory Jaws of the dif- 
ferent States upon the measure of assignability or negotiability of bills of lading and 
the instances in which the holder is, or is not, protected. 

Suffice it to say that the system, or rather lack of system, of State laws under 
which the business men of the country are now operating is inadequate to afford the 
necessary protection to the banker in making the advances upon bills of lading needed 
to carry on the commerce of the country. As the laws of any State, even at best, only 
have force and application to such bills of lading as are issued in that State, a loss 
which may be protected against by the laws of any one State is often not protected 
against in another. This conflict and limited application of State laws make it evident 
that a National enactment covering all interstate biils of lading is needed to properly 
regulate the subject. 

Let me state some of the causes of loss which, despite State laws, operate to make 
the loaning of money upon bills of lading a hazardous business. 

FALSE OR DUPLICATE BILLS OF LADING. 

Probably the most numerous cases of loss are those which come from the purchase 
of bills of lading which have been signed by a freight agent, either fraudulently o7 
through mistake, where no goods have been received, and then negotiated for value 
by the shipper; or where, after issuing a bill of lading for goods received, a duplicate 
bill of lading has been issued for the same goods upon diversion of a shipment or for 
other reason, without the cancellation of the original, thus leaving outstanding two 
negotiable documents covering but one shipment. Cases of this kind became numer- 
ous in England about the middle of the last century where bills of lading, deliverable 
unto order or assigns, had been signed by masters of ships without receiving the goods 
on board. The courts held that the master’s authority was limited to signing bills of 
lading after the goods had been actually received on board and did not bind the ship- 
owner where no goods had been received; and that everybody dealing with bills of 
lading was bound to know the limits of the master’s authority. 

Bankers and business men became alarmed at the law as laid down by the courts 
and this led to an act of Parliament in 1855 for their protection. The act recited: 
‘Whereas it frequently happens that the goods in respect of which bills of lading 
purport to have been signed have not been laden on board, and it is proper that such 
bills of lading in the hands of a bona fide holder for value should not be questioned 
by the master or other person signing the same on the ground of the goods not hav- 
ing been laden as aforesaid ;” and it then enacted: “ Every bill of lading in the hands 
of a consignee or indorsee for valuable consideration representing goods to have been 
shipped on board a vessel, shall be conclusive evidence of such shipment as against the 
master or other person signing the same, notwithstanding that such goods or some 
part of them may not have been so shipped, unless such holder of the bill of lading 
shall have had actual notice at the time of receiving the same that the goods had not 
been in fact laden on board: provided, that the master or other person so signing may 
exonerate himself in respect of such misrepresentation by showing that it was caused 
without any default on his part, and wholly by the fraud of the shipper, or of the 
holder, or some person under whom the holder claims.” 

This act was designed to protect bona fide purchasers or pledgees of bills of 
lading; but it does not afford all the protection desired as many cases have since 
come before the English courts where losses have been sustained on false bills. 

In this country the Supreme Court of the United States and a majority of the state 
courts that have passed upon the question have followed the rule laid down by the 
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English courts. The latest case on the subject was decided out in the state of Wash- 
ington a month or so ago. A railroad freight agent signed a bill of lading for two 
carloads of shingles to be shipped from Covington, Washington, to Eaton Prairie, 
Minn. The bilis of lading were false, no shingles having been received for shipment. 
On faith of the bill the consignee at Eaton Prairie paid value for the shingles. When 
1e could rot get them from the railroad he brought suit against it but the court denied 
recovery. Cases where duplicate bills of lading have been issued without destroying 
the original or marking the second one duplicate, fall within the same ruling; the 
second bill of lading represents no goods, the agent is held without authority to issue 
t and anybody taking the bill of lading is charged with notice of the limit of authority 
ind must look out for himself and investigate before lending his money. This, of 
course, is impracticable. 

In a few states the courts hold the carrier liable in such cases on the ground that 
he has clothed his agent with apparent authority, and is estopped to deny the agent's 
authority where a person relying upon the truth of the representation would be dam- 
igedthereby. Also, in a few states, statutes have been passed witha view to protect- 
ng purchasers or pledgees against false bills. For example, in Alabama, there is a 
statute which provides: “If any common carrier, not having received things or prop- 
erty for carriage, shall give or issue a bill of lading, or a receipt, as if such things or 
property had been received * * * or shail give or issue a second bill of lading, or re- 
ceipt, the original being outstanding, not expressing in such second bill of lading, or 
receipt, that itis a duplicate, or shall surrender such things or property without re- 
ceiving and cancelling a bill of lading or receipt issued therefor, or make partial de- 
livery without indorsing such partial delivery on such bill or lading or receipt, except 
as provided in the preceding section (the exception is of bills of lading marked “non- 
negotiable”) such carrier * * * is liable to any person injured thereby for all dam- 
ages, immediate or consequential, therefrom resulting.” 

Statutes of this kind show that the danger to commercial purchasers, from false 
bills of lading is realized by the legislatures in some states and an attempt made to 
vive the protection which the courts in so many instances refvse. But speaking gen- 
erally of the whole country, the interests of those who advance value upon faith of 
ills of lading which prove to have been issued by a freight agent, fraudulently or 
through mistake, with no goods behind them, are not adequately protected by exist- 
ing laws, and the subject should be regulated by a national statute, under which the 
carrier would be liable in those cases where it is just and equitable that he should 
stand for the act of his agent, and exempted from liability where, from the manner in 
which goods are shipped, he cannot know whether goods have been shipped or not, 
or where he cannot know that a stated shipment is what it purports to be; in these 
latter cases the bill being made a non-negotiable document, or containing some warn- 
ing upon the face, so that the commercial purchaser would not be deceived. 

FORGED AND ALTERED BILLS. 

Another serious cause of loss comes from the ease with which an originally 
genuine bill of lading can be altered and then negotiated for value in its altered con- 
dition. Many losses have occurred where bills of lading have been forged through- 
out, including the signature of a freight agent. In such cases, of course, the banker 
takes the same risk as if he advanced value upon a forged promissory note; he cannot 
hold the purported maker of the one, nor can any law be passed whereunder he can 
hold the carrier upon a forged bill of lading, purporting to beissued by his agent. But 
the careless manner in which genuine inland bills of lading are generally drawn, often 
written and signed with lead pencil and without any particular consecutiveness of 
statement of the written portions, opens up a fruitful field for fraudulent operations. 
Any shipper or other holder, inclined to be dishonest, can readily raise the amount of 
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a shipment from 109 to 1,000 barrels, or 7 to 107 cases, or alter the bill in other ma- 
terial particular, and then negotiate it for what, in its altered condition, it purports to 
be. The opportunities for fraud in this direction would only seem to be limited by 
the percentage of honesty which exists among merchants and shipping men. The 
danger to the holder for value arises from the rule of law that a material alteration 
avoids a contract and the bank which puts out its good money upon an altered bil! 
only acquires a worthless piece of paper, of no pecuniary value, and only useful as a 
piece of evidence upon which to send the forger to jail. A case recently decided by 
the Court of Appeals of Maryland in which a Baltimore bank lost nearly $100,000 by 
reason of the alteration of bills of lading will well illustrate the dangers which lurk in 
some of these slipshod documents. The case was this: Cotton was shipped from a 
Southern point to Baltimore by means of bills of lading, drawn to order of the ship- 
per “notify Messersmith & Co.” the Baltimore consignee. Messersmith would pay 
the drafts, obtain the bills of lading, and then obtain the cotton from the carrier. Not- 
withstanding these bills contained clause 9, the contract of the carrier that upon an 
“order” bill it would require the surrender of the bill of lading before delivery of the 
property at destination, the carrier in this case, whose dealings with Messersmith 
were frequent, did not take up the bills. Then there came a time when Messersmith 
needed more money than he had collateral for, and taking from the drawer of his 
desk, 38 shipper’s order cotton bills, upon which he had from time to time in the past 
received the goods—technically known as spent bills or dead bills—and which should 
have been taken up and cancelled by the carrier according to contract, he changed 
the dates on 34 of them to later dates, so that they would appear to represent goods 
recently shipped, left the dates unaltered in the remaining four, and pledged the whole 
38 bills as collateral with a Baltimore bank, readily obtaining an advance of $100,000, 
Then the fraud came out and the bank sued the carrier. As to the four unaltered 
bills, amounting to $16,000, the bank recovered. The carrier had contracted to take 
up the bills, the duty to do which it owed to all persons; and where it failed in its 
duty as a result of which the holder was enabled to fraudulently obtain advances 
from an innocent third person, the violation of its duty by the carrier was negligence, 
which worked an estoppel, and prevented the carrier from denying the rights of the 
pledgee of the bills. So the court held as to the unaltered bills, and further, that the 
bank’s right of recovery did not depend upon the negotiability of the bills which, in 
fact, had been stamped “‘non-negotiable;” but that the duty and breach of duty could 
exist with reference to a non-negotiable as well as a negotiable bill. 

But as to the 34 bills which had been altered, amounting to $84,000, the court 
held the bank could not recover, for the alteration avoided the contract and the car- 
rier could not be held liable for breach of duty under a contract which had been de- 


‘ stroyed before it came into the hands of the holder seeking to enforce it. 


Just reflect. Here were bills of lading, typical of the general mass, so carelessly 
drawn that one date could be changed to another with the greatest ease, and yet upon 
the fact of the date being altered, or left as it was, depended the fortune of a bank to 
have or its misfortune to lose the enormous sum of $100,000. Upon the bills, which 
the forger left as they were, the bank could recover $16,000; but upon the larger 
number where by mere use of a rubber eraser and stroke of a pencil, a new date was 
inserted, the bank lost $84,000 by that fact alone. So long as bills of lading continue 
to be drawn in the present careless methods the banks can readily be victimized. A 
few years ago a bank in Alabama lost $23,000 because the word “ duplicate” and the 
date were taken out with acid. The danger, therefore, from alterations of genuine 
bills of lading is a real one. In the case of negotiable instruments fer the payment of 
money, the common law rule has been changed by the Negotiable Instruments Law 
sc that, in the hands of a holder in due course, an altered instrument is enforceable 
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according to its original tenor; but with regard to bills of lading, the common law 
rule as to the avoiding effect of alteration prevails in all its severity. With respect to 
iterations, there is necessity for a national law which will improve the safety of in- 
terstate bills of lading in this respect. 

CHANGE OF STRAIGHT TO ORDER BILLS. 

The change of straight to order bills is a form of fraud which has caused serious 
osses to banks in a number of instances, and one which is easily perpetrated. A straight 
bill of lading is issued consigned to John Smith. Such a shipment is deliverable to 
John Smith without taking up the bill, which is therefore worthless as collateral. But 
t is the easiest thing in the world for a dishonest shipper or other holder to write in 
the words “order of and notify” and change it to a purported order bill, upon which 
money will be readily loaned. The carriers should issue order bills on separate forms. 
Che subject is important enough to include in national legislation. 

OTHER CAUSES OF LOSS. 

Cases have arisen where the consignee at destination, having spent order bills in 
his possession—bills which the carrier did not take up on delivery of the goods as he 
should have—has fraudulently negotiated the spent bills, and the courts have denied 
the holder’s right of action against the carrier on the ground that the functions of the 
ill having ceased upon delivery of the goods to the rightful owner, further negotiation 
of the dead or invalid bill could confer no rights upon anyone. But the trend of de- 
ision is to the effect that the carrier is liable to a person who advances money upon 
such a bill for damages for leaving it outstanding on the ground of negligence or 
breach of duty. That was the decision as to the four bills of lading in the Maryland 
case, and there are several other decisions to the same effect. He is estopped from 
asserting the bill is dead and that he has made delivery. 

Losses may also occur to banks where, for example, a carrier keeps a running 
account with a shipper, or with some consignee at destination, and will claim to hold 
the property for a balance of account due on previousshipments. Unless the pledgee 
bank takes greater rights than its assignor the bill of lading in its hands is subject to 
all the equities between the original parties. The Supreme Court of Missouri has 
said: “Since the assignor, as holder of the bill of lading, is entitled on its face to re- 
ceive the property named therein on presentation of the bill of lading issued by the 
carrier, and known by the carrier to authorize the holder thereof by indorsement to 
receive, on presentation of the same, the goods therein named as owner, the assignee 
may be said to-have rights superior and greater than the assignor of the bill.” But 
the majority of the courts hold that the pledgee or assignee for value of a bill of lad- 
ng takes no greater rights than the original shipper or assignor, the bill of lading not 
being negotiable as a bill of exchange, and even in states where statutes have declared 
that the bill of lading shall be negotiable in the same manner as a bill of exchange, 
the same thing has been held. National legislation should protect the pledgee for 
value against original equities and make the bill of lading a better security in this 
respect. 

THE BANKERS’ BILL. 

With the idea, I might say with the determination, of improving conditions and 
making the bill of lading what it should be as a security, the bankers’ committee 
caused to be prepared and introduced in Congress a proposed act providing for a nego- 
tiable bill of lading. Probably 90 per cent. of our vast products which are transported 
are shipped across state lines, and thus come within the province of Congress to 
regulate. The proposed law was drawn on the theory of making a bill of lading nego- 
tiable and to carry absolute title to the bona fide holder, free from equities between 
the original parties. Of course, a bill of lading could not be made a negotiable secu- 
rity to the same extent as a government bond, as the property covered is always sub- 
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ject to losses from which the carrier is exempted—act of God or the public enemy 0: 
other matters of contract exemption—still as to these matters, the banker generally 
has recourse upon the shipper. 

The main features of the proposed act were these: Making bills of lading draw: 
to order—the words “order of” being required to be printed before the name of the 
shipper or other party—-negotiable by indorsement and delivery in the same manner a 
negotiable instruments for the payment of money, carrying to every bona fide holde 
absolute title to the property and to the bill, free from prior equities. In addition t 
and in aid of this broad provision of negotiability, the act further specifically provided 
that the carrier must take up the bill upon delivery of the property and that the bil 
would be negotiable until taken up and cancelled, notwithstanding a prior delivery 
that the bill should be conclusive evidence against the issuing carrier that the good 
had b22n received; that unauthorized or fraudulent alterations should be void in which 
event the bill should stand as originally drawn ; that the carrier whoissued a bill to a 
shipper who had no title to goods was liable on the biil to a bona fide holder; and a 
further provision that the pledgee ofa bill of lading as collateral security should not 
be liable, as an owner would, by way of warranting the genuineness of the bill of the 
quantity, quality or condition of the property—this to meet the local conditions in cer- 
tain states (Alabama, North Carolina, Mississippi) wherein such liability has beer 
judicially declared. 

These were the main features. Clauses were also inserted making any inconsistent 
provisions in a bill of lading void, requiring the carrier to issue such a negotiable bill 
upon request of a shipper, under penalty of refusal, and to make ne additional charge 
therefor; and also providing a form of negotiable bill. Under such a law, it is seen, 
the causes of loss which I have stated are largely removed. 

The House Committee on Interstate and Foreign Commerce accorded a hearing 
to the Bankers’ Committee on this bill in March, and the subject was thoroughly dis- 
cussed, representatives of the carriers and of the shippers as well as of the bankers 
being present. The power of Congress, under the Constitution, to enact such a bill 
was argued and, I believe, demonstrated. The bill was gone over section by section. 
The provision making the carrier liable where he issued a negotiable bill of lading to a 
shipper who had no title was deemed unfair to the carrier, and though, without such 
a provision, a negotiable bill of lading would afford no security to the banker in such 
a case, the bankers conceded the clause should be eliminated. The provision com- 
pelling the carrier to issue a negotiable bill of lading was also, after argument, con- 
sidered to be going too far and of doubtful constitutionality. The Harter Act passed 
by Congress in 1893 in reiation to Ocean bills, and some of the state legislatures, com- 
pel a carrier to issue a bill of lading, but they do not go to the extent of compelling 
him to issue a full negotiable bill. Other minor objections were that the clause giving 
the holder absolute title would cut out the carrier’s claim for freight and other lawfu! 
charges, which was readily remedied by a provision making the holder’s title subject 
to such charges; further, that the provision making the bill conclusive evidence of the 
receipt of the goods described would make the carrier liable, not alone where no goods 
had been received, but also where goods had been received enlcosed in packages and 
the carrier had no opportunity for inspection, making him an insurer of the contents 
of packages. It may be conceded that the carrier should not be liable in such cases, 
and yet a bank which advances money for a negotiable bill of lading contracting to 
deliver 1,000 barrels of Portland cement has no security if the 1,000 barrels in reality 
contain worthless clay and the carrier is discharged by delivery thereof; and any pro- 
vision exempting the carrier in such a case must also, in some manner, provide that 
the bill shall carry warning that the property described has not been inspected as to 
contents. 
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The hearing before the House Committee was, on the whole, satisfactory. The 
general sentiment of a majority of its members, so far as I personally can judge, was 
in favor of a bill toaccomplish the object proposed, and the criticisms made were more 
with reference to perfecting the bill for enactment than from the standpoint of un- 
qualified opposition. A representative of the Eastern carriers appeared at the hearing 
and stated the hope and expectation that the bankers could meet and agree with the 
carriers and shippers, who had been in conference for some time on matters of liabil- 
ity between them, upon all the essential points of a negotiable bill of lading, fair to 
all parties, upon which all could unite in urging its passage by Congress. The hear- 
ng was therefore adjourned to await further developments. The meeting suggested 
has yet to take place. 

The chief point in which the original act, as proposed, must*be amended, in my 
pinion, is in the compulsory feature. Instead of enacting that the carrier must, upon 
equest, issue a bill of lading having the negotiable attributes provided, the nature of 

the law should be one that, whenever the carrier issues a bill of lading, drawn to order, 
t shall be negotiabie as provided by the act. The carrier is not compelled to issue 
the negotiable bill of lading; but, if he does so, it is negotiable, and the purchaser is 
protected as provided. Under such a law the banker can refuse to accept as collat- 
eral any biil of lading that is not drawn to order—the same as he would refuse to 
discount for the payee a non-negotiable note—and the interests and requirements of 
the shipper will compel the carrier to issue negotiable bills in needed cases. The com- 
pulsory feature of the original bill, and the provision making the carrier liable on his 
bill where the shipper had no title, were the serious obstacles to its passage. The 
provision making the bill conclusive evidence against the carrier of the receipt of the 
yoods described in all cases is susceptible of amendment in a way fair and just to 
both carrier and banker. It is just that the carrier be held liable for a fraudulent bill 
issued by his freight agent; but where the shipper falsely represents the goods, and 
the carrier has no opportunity for inspection, the carrier can find protection either by 
efusing to issue a negotiable bill in such cases, or there can be a provision of law that 
negotiable bills, issued for property on shipper’s load, count or weight, or for pack- 
ages not susceptable of inspection, shall have the fact so stated, which would be a 
warning to the banker as well as an exemption of the carrier from liability. 

The bankers’ committee have drafted an amended act which, when finally agreed 
upon, will be urged before Congress in the event a law is not agreed upon with the 
other interests involved. But the draft, as it now stands, is only tentative, and will 
doubtless be further amended before it is deemed wholly satisfactory. It must be re- 
membered that a negotiable money instrument deals with a single commodity—money 

-while a negotiable property document deals with a thousand different kinds of 
transportable property, shipped in a variety of ways and circumstances, subject to 
various changes during transportation, and its delivery, from the nature of the subject, 
not so easily or readily made in all cases as the delivery of money when a negotiable 
nstrument is paid or discharged. There are some points of detail, yet to be regu- 
lated, befare the proposed act will pass the final, affirmative judgment of the full com- 
mittee as a scientific and practical piece of legislation, providing the necessary security 
for bankers and, at the same time, not unjustly burdensome upon the carriers. The 
committee are making progress toward that end and are welcoming the advice and 
criticism of bankers. One thing is clearly apparent: that there is necessity for national 
legislation upon the subject, regulating interstate bills of lading in such a way that 
they will become acceptable security for loans to shippers and other dealers, in further- 
ance of the commercial interests of the country. 
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JOHN ALVIN YOUNG, 


President of the Windsor Trust Company, New York City. 


ORE history of the Windsor Trust Company has been that of a remarkable steady 

growth since its organization in December, 1902. It started in business on Fifth 
Avenue at the corner of Forty-seventh Street, New York City, with a capital of one 
million dollars and a subscribed surplus of five hundred thousand dollars, within a 
stone’s throw of other old and powerful banking institutions; in three and one half 
years it has accumulated deposits amounting to over twelve million dollars, and has 
lately -come into the dividend-paying class of Trust Companies, having declared a 
semi-annual dividend at the rate of 6% per annum. 

In October, 1905, the down-town office at Cedar and Nassau Streets was opened, 
and from the beginning proved as successful as the up-town office. 

No financial institution in New York can boast of having a Board of Directors 
comprising more eminently known men in our financial world, and the successful 
results may be ascribed to their conservatism and progressive spirit, as well as to the 
energetic work and modern methods of the officers. 

No doubt, our readers have frequently remarked that certain banks are more 
popular than others because of their treatment of depositors and patrons. The Windsor 
Trust Company is one of the “pleasant banks” to deal with, and its patrons are at 
all times made welcome by the officers, and receive prompt, business-like and courte- 
ous treatment. 

John Alvin Young, who has recently been elected President, has been its working 
Vice-President from the start, and is a man of great energy, thorough knowledge of 
the business, and very popular on account of his genial manner and pleasant ways. 
He was born in Jersey City in 1868, and is therefore one of our youngest bank pre- 
sidents. After being educated in the public schools, he began his business-life in the 
law offices of L. & A. W. Zabriskie, then served as bank runner in the Hudson County 
National Bank, and afterwards as assistant in the treasurer’s office of the United 
States Express Company, and also as clerk to Senator Platt. He then become a tel- 
ler in the Third National Bank of Jersey City, leaving that position to accept the 
assistant secretaryship of the Title Guarantee & Trust Company of New Jersey; he 
then became Secretary of the Atlantic Trust Company of New York, and in 1902 was 
elected Vice-President of the Windsor Trust Company. On the 27th of June last, he 
was unanimously elected President. 

Mr. Young’s experience in the banking business has been very varied and thor- 
ough; he is a man of great activity and vitality, a keen judge of human nature, of a 
very genial and pleasing personality, and we predict for him a full measure of well 
deserved and continued success. He surely has the best wishes of his hcst of friends 
in banking circles and elsewhere. 








JOHN ALVIN YOUNG, 
President Windsor Trust Company, New York City. 
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BILLS OF LADING IN WASHINGTON AND OREGON 


HE movement for improving the security of the bill of lading b; 
national enactment has an effective champion in Mr. P. C. Kauff 
man, Vice-President of the Fidelity Trust Co., of Tacoma. A 
the convention of the Washington Bankers’ Association held a: 
Tacoma, June 21-23, Mr. Kauffman made an able presentation of the 
subject and offered the following series of resolutions which wer: 
unanimously adopted upon his motion: 
Whereas, the present uncertainty of the law regulating bills of lading renders 
the handling of or making advances upon such instruments very precarious; and 
Whereas, in the rapidly-developing business of the country, the issuing of (order) 
bills of lading by common carriers is becoming a most important factor; and 
Whereas, the security as collateral afforded by these papers has been seriously 
called into question by reason of the fact that their meaning has been so differently 
interpreted by state courts as to render them unsafe in the hands of a bank which 
may have advanced money upon their pledge; and 
Whereas, Their regulation by legislation seems to come properly within th: 


power of Congress, as they are strictly within the purview of the Interstate Com- 
merce Law; therefore be it 

Resolved, That the Washington Bankers’ Association heartily endorse the efforts 
now being made by the bill of lading committee appointed by the American Bankers’ 
Association to secure an enactment by Congress of such legislation in the premises 
as will definitely determine the responsibilities assumed by common carriers in issu- 
ing bills of lading for the transportation of interstate commerce, and render such in- 
struments safe security for advancements. 


At the eleventh annual convention of the Oregon Bankers’ Asso- 
ciation, held at Portland, on June 16th, Mr. Kauffman made an exten- 
sive address upon the same subject. At this convention, Mr. W. W. 
Cotton, general counsel of the Union Pacific Railway, appeared and 
replied to Mr. Kauffman’s address, stating the railway’s side of the 
controversy. There was a debate which lasted for about an hour and 
a half, which was quite animated at times, during the course of which 
Mr. Cotton’s argument was refuted. As a result, the Oregon con- 
vention unanimously adopted the following resolution to secure the 
enactment by Congress of appropriate legislation which will make the 
bill of lading a safe security for advances: 


Whereas, The present uncertainty of the law regulating bills of lading renders 
the handling of or making advances upon such instruments very precarious, and many 
heavy losses have been incurred thereby; and 

Whereas, There now exists a great lack of uniformity in the laws enacted by the 
several states regulating these matters, which seem to come properly within the power 
of Congress, as they are strictly within the purview of the interstate commerce law. 
Now, therefore be it 

Resolved, That the Oregon State Bankers’ Association heartily endorse the efforts 
now being made by the Bill of Lading Committee of the American Bankers’ Association 
to secure the enactment by Congress of such legislation in the premises as will safe- 
guard all interests and render such instruments safe security for advancements. 


It will thus be seen that the bill of lading matter has been placed 
very fully before the bankers of the Pacific Northwest, who will doubt- 
less use all their influence with their representatives in Congress to 
secure the enactment of the proposed bill of lading law. 





a ore 
° coe 








Re 


THE CONSEQUENCES OF PROSPERITY. 583 


THE CONSEQUENCES OF PROSPERITY. 


1 OBERT B. ARMSTRONG, President of the Casualty Company of America, 
** and former Assistant Secretary of the Treasury, in an address delivered before 

the State Bankers Association of New York at the Hotel Champlain, Bluff Point, 
said in part: 

Few individuals are able to stand an over-dose of prosperity. It is almost as 
hard for a nation to keep on an even keel under the same circumstances. Such ex- 
cessive prosperity as we are now enjoying is responsible for many of the manifesta- 

ons of political, social and financial unrest which now surround us. It is when a 
man is prosperous that he wanders after false gods. Itis thenthat he takes the long 
chance. Its intoxication often affects the keen foresight, the careful judgment and 
the deliberate caution of the individual. No less does it affect the nation. It is for 
this reason that this country is submerged with a flood of paternalism, of reform, and 
the recrimination of those who accomplish. 

Because there have been some startling disclosures of corporate rapacity and in- 
dividual greed it has become the popular thing to denounce those individuals who co- 
operate their capital and vilify the vehicle by which their capital is made useful to the 
community and its citizens. A man who asks for fair play for those who unite their 
capital in the convenient form of a corporation is always regarded as an apologist. I 
do not appear in that role. In business, as in all things else, there is but one measure, 
and that is the old-fashioned standard of honesty of our forefathers. The individual 
or corporation that departs from that standard should be as drastically punished as 
any public official who is recreant to his trust. That a number of individuals or a 
score of corporations are deserving candidates for such punishment does not justify an 
indiscriminate assault upon the corporation as an institution or the individual who 
directs it. 

Consider for a moment the volume of business in the United States transacted 
wholly by corporations. The volume is a staggering one. Subtract from that all 
the cases of known dishonesty or violations of law. Take away as much again for 
those that have not been discovered and figure out the percentage. Itis so small that 
it can safely be called infinitesimal. Analyzed in the cold light of figures it cannot be 
shown that the corporations are all bad and that all individuals who unite their capital 
have forsaken honor. No corporation can exist long whose foundations are dishonest 
and whose practices are improper. Economic conditions prevent this more than any 
human laws. Yet upon this condition of affairs the sensational newspaper, the politi- 
cal demagogue and the professional reformer have constructed a campaign of general 
and indiscriminate denunciations. Many theories of reform have been promulgated 
and given wide attention. Some of these have been launched by sinceremen. Others 
have been promulgated under a misapprehension of facts. Others have been born 
and nursed of a desire to reform the other fellow. Those responsible for this last 
class of reform have succeeded in injecting enough enthusiasm to deflect the calcium 
light from their own conduct and hold it steadily upon the man or interest that it is 
deemed wise to reform and reorganize. The scriptural text concerning the mote in 
his neighbor's eye and the beam in his own has been permanently retired by this last 
class of self-appointed and versatile reformer. 

That a corporation should disobey the laws is a fallacy of the first water. That 
a corporation, because it is a corporation, should be crippled and done to death by 
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ill-conceived and hastily enacted legislation is not in accordance with the American 
people’s idea of fair play. There is not a railroad man living worthy of his pay who 
would defend for one moment the granting of rebates. Every railroad man worthy 
of the name welcomes such legislation as prevents discrimination. It means a pos- 
sibility of an entirely impartial business administration of his property, an increased 
and even income. Competition and a desire of many shippers to graft is respon- 
sible for the conditions which have been complained of and have been responsible for 
the passage of the rate legislation. There has always been an inherent desire in the 
breast of every American to get something for nothing, and the railroads to-day, as 
much as the honest shippers, welcome the elimination of this factor of transportation. 

Because a sensationalist wrote a book, a great industry was throttled over night. 
The man who wrote the book admitted that he did not care to improve conditions, 
but that he wrote it as a part of a socialistic propaganda. In eagerness to reform al! 
things, two estimable but impractical men made an investigation and then the lime 
light was turned on. Foreign competitors, eager for any opportunity to assail Ameri- 
can industry, seized the big stick, and under the ylare of the calcium of sensational 
publicity, dealt a blow to American packing house products from which it will take 
ten years to recover. Abuses there may have been; undoubtedly there were. And 
yet there are sincere people who believe that even a packer is entitled to some con- 
sideration. A man who commits murder is entitled to a fair trial before he is branded 
as a felon. Does it not seem to you, gentlemen, that the evils of packing might have 
been corrected without annihilating the export trade? If you had millions of dollars 
loaned upon collateral of some great enterprise, and you found irregularities, would 
you call the loans and place the institution in the hands of a receiver? Would you 
announce in the next morning’s newspapers that the institution was unworthy of con- 
fidence and turn loose upon it the vampires of a sensational press? Wouldn't you, 
as prudent business men, send for those responsible, give them a reasonable time to 
correct the irregularities, and then make regulations that would make impossible such 
conditions in the future? If those responsible refused your terms, you would find a 
way to compel them to correct the evils, and the responsibility for refusal would be 
on their heads, not yours. 

The American people as a people denounce the lynching of the humblest citizen, 
yet they are perfectly willing to string a corporation up to the nearest lamp-post. In 
the language of the western miner, they are willing to “shoot first and explain after- 
wards.” Legislation to regulate and restrain corporations from actions against public 
policy is not only just but necessary. That, however, is no license to the legislator, 
state or national, to inspire and engineer a campaign of corporation baiting. It is no 
compliment to the underlying sense of fair play possessed by the American citizen that 
a prolonged session of Congress produces a feeling of timidity and hesitancy on the 
part of capital. It is small wonder that the respect for Congress diminishes rather 
than increases when its most statesmanlike act is considered by stable business inter- 
ests its roll-call upon final adjournment. . 

There is too much unhealthy legislation and not half enough healthy respect for 
the laws we have. In the wave of socialism and anarchy which is now approaching 
us there should be one bulwark to which an honest corporation or an honest citizen 
can look at all times with confidence. When the courts lose the respect of decent 
Americans, then indeed may patriotism shudder and anarchy and socialism grow bold. 
When one of the highest executive officials of this country publicly denounces the de- 
cision of a judge or a court, that act closely approaches anarchy. Were a less exalted 
citizen to utter the same sentiments he would be locked up for contempt of court or 
be accused of following the teachings of the late Herr Most. The judge may have 
been a bad judge; it may be that he never should have been appointed. But he was 
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a judge and clothed with the full powers of his office. He heard the evidence and the 
law, and rendered his decision, presumably, within the dictates of his conscience and 
the memory of his oath of office. As such, whatever might have been his decision, it 
should be granted that respect and confidence which the acts of the judiciary must 
ever have if this country is to remain great, solid and substantial. 

With the tendency to paternalism, concentration in the central government of all 
police powers over corporations, and the many ill-advised attempts to regulate this 
and reform that, the man of affairs, and especially the banker, should realize that his 
responsibility is great. Upon him more than anyone else depends the future of our 
prosperity. Fortunately that type of men of affairs whose motto was “‘ the public be 
damned” is extinct. The banker or man of affairs who seeks to justify wrongdoing 

n the real or artificial citizen is not only creating trouble for himself but is magnifying 
the difficulties for his associates. There never was a time in the history of the country 
that demanded more sagacity, cool judgment and dispassionate discussion of public 
questions than the present moment. 

That this unexcelled prosperity cannot continue always is self-evident. That it 
may be suddenly extinguished by the unbridled passions of the envious and malicious, 
the socialist and the anarchist, is an ever present possibility. That the over-zealous 
opponent of just reforms and proper legislation may likewise smother the bird of the 
golden egg is equally possible. Operations on diseased corporations are necessary. 
But the appendix of every corporation is not in need of removal because some few 
have swallowed the grape seed of graft. No doctor of to-day would dare bleed, or use 
the leech, on every patient. No more should a general attack on corporations be per- 
mitted because some few have been weighed in the balance and found wanting. 
Nevertheless, it is not the time for absent treatment. In this time of unrivalled pros- 
perity, it is the privilege, the manifest duty, of every man of integrity, of every man of 
honor who has the direction of large institutions, to so manage his enterprise that that 
very management will be the best argument to combat the argument of the yellow 
journal, the clamor of the socialist and the denunciation of the anarchist. Directors 
should direct and executives execute their trust with such a regard for their responsi- 
bilities that the most minute examination will only bring confusion to those who 
clamor for laws that will hobble American enterprise and American accomplishment 
made possible by co-operated capital. Happily, few of our corporations need make 
any change in the conduct of their affairs. No higher standard of business honor, 
precept or practice could be imagined or realized than those which prevail daily in the 
institutions controlled by the bankers of the Empire State. 

Yet, in this time of our prosperity, of our expanding credit, of our growing com- 
merce, in our dreams of our yet greater futures, there must be preparation for the 
inevitable reaction that follows the strenuous life. No one successfully mended a 
roof in the middle of a cloud-burst. The time to remedy our apology for a currency 
system is not in the depth of an industrial depression. So much has been said about 
currency reform that to attempt the original is to let go of sanity. All students of our 
currency system agree that in times of greatest stress it is inadequate. Upon the 
splendid foundations laid by Alexander Hamilton, and hastily remodeled because of 
the necessity of the Civil War, has been laid the patchwork of financial legislation 
which is neither scientific nor satisfactory. That a complete reconstruction of our 
financial system is imperative, all agree. Upon the details, few agree. 

When a man south of Maiden Lane suggests a proposition, no matter what its 
intrinsic value, it is immediately labelled ‘* Wall Street,” and is shunned by the rest of 
the country as a pestilence and a plague. Therefore, currency reform must come as 
a united movement, participated in by bankers of all sections of the country. 

Not one banker here would permit, without a protest, the regulation of the rate 
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of interest by a federal commission. Yet the individual who happens to be Secretar 
of the Treasury is clothed with almost unlimited power to interfere with the financia 
machinery of the country as his judgment dictates. Fortunately, those individual: 
who have held that exalted position have been wise, patriotic and of untarnished in- 
tegrity. When the proper time comes to tell all the details, the bankers of the countr: 
will realize more than they do now the value ot the independent and fearless actio: 
taken by the present Secretary of the Treasury, which at least on one occasion saved 
this country from a disastrous and far-reaching panic. Yet it is too much to expect 
that this country will always have as Secretary of the Treasury a man whose foresight 
judgment and courage enables kim to do the right thing at the right time. Too muc! 
power is to-day in the hands of the Secretary of the Treasury. A scientific, practica 
currency reform can eliminate this unkrown quantity. A real currency reform can be 
secured when the bankers really want it, but it must come as a united and unmistak- 
able expression from the bankers of all sections of this United States. 





MORE FIVE DOLLAR BILLS NEEDED. 


Secretary Shaw has issued the following letter to National banks under date of 
July 9th: 

‘<The Treasurer of the United States is unable to meet, even at this season of the 
year the pressing demand for notes of small denominations. The coming autumn will 
greatly increase this demand. In the absence of legislation I am forced to appeal to th: 
national banks to use every reasonable effort to relieve the situation. If each bank wil! 
do its share there will be no difficulty. Failing in this there will be slight reason to 
complain of the inevitable shortage in small bills. 

‘*The law permits national banks to issue one-third of their circulating notes in de- 
nominations of $5. The aggregate outstanding national bank circulation is a little over 
$500,000,000, one-third of which, or $166,000,000, might be in $5 notes. Instead of this 
maximum there is approximately but $76,000,000 in fives. The additional $90,000,000 
in $5 bills now available would greatly relieve the situation. It must be apparent that 
there is more profit in maintaining circulation in small bills than in large. Large bills 
are almost immediateiy presented for redemption. Small bills find their way to the 
pocket of the people and remain in circulation much longer, and only in proportion as 
they stay in use is their maintenance profitable. Issuing notes one day to have them re- 
deemed the next is unprofitable to the banks and of no benefit to commerce. 

‘*The records of this office show that your bank has $..... in outstanding circu 
lation and only $..... in denominations of five dollars. May I not ask that you in- 
crease the proportion as rapidly as possible? for by so doing you will not only assist the 
community you serve, but you will find it more profitable for your institution. 

‘‘T wish to call your attention to one other consideration. If the banks generally 
will exercise a little care and pay over their counters only national bank notes they will 
greatly assist in times of monetary stringency. National bank notes are intended for 
use, not for holding. They are not available for reserve and are valuable only when in 
actual use. 

‘* Please use them and do not send them in for redemption until unfit for use. They 
are just as secure, jnst as safe, just as convenient and just as acceptable to the people, 
and their use leaves other forms of money available for reserve. 

Respectfully, L. M. SHAW, Secretary. 
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INQUIRIES AND CORRESPONDENCE. 





Ts department is carried on for the benefit of all subscribers who are entitled 
to submit questions of general interest, and expect prompt and careful considera- 
tion thereof, without charge. The names and places of those submitting inquiries are 
published, unless special request is made to the contrary. 
For unpublished replies, of a private nature, a reasonable charge is made. 


PRIORITY IN PAYMENT OF CHECKS. 


Opinion expressed that checks presented at counter take preference over checks received from clearing 
house prior to posting of latter upon ledger account of depositor—Also that attachment of 
deposit before depositor’s checks from clearing house are charged 
on ledger, holds good. 


Editor Banking Law Journal : BosTON, MASS., June 9, 1906. 

DEAR SIR :—Will you kindly favor us with your views on the following questions 
through the columns of the JOURNAL. 

1. Where a check is presented at the counter for payment or certification, after 
the regular hour for clearing, but before the clearing checks have been posted in the 
ledgers, is there any duty or obligation resting upon the bank to inquire if other 
checks of the same drawer have been received in the clearing which might exhaust 
the depositor’s balance to the exclusion of the checks presented at the counter; or, 
in other words, do the checks presented in the clearing take precedence over checks 
presented at the counter after the clearing has been received in the bank, but before it 
is posted. 


2. Would the result be different if, instead of a check being presented for pay- 
ment, a trustee writ is served on an account? 

3. If the clearing is thus to be preferred, would it matter if some of the banks ex- 
change their clearings for convenience to themselves an hour earlier than the regular 
time for clearing, or, to put it differently, are they supposedly in possession of the 
clearing until after the regular time of meeting for that purpose? INQUIRER. 


Answer.—1. We believe the practice is, and that the law would sus- 
tain it, to pay checks at the counter so long as the balance lasts, irrespec- 
tive of the returns from clearing, until the same have been posted in 
the ledger. When checks are returned from the clearing, they must 
be assorted and scrutinized before they reach the book-keeper, and it 
would be an impracticable and burdensome rule to require the bank, 
every time a check was presented at the counter, which the balance 
on the books was sufficient to meet, to delay payment and search 
through the mass of clearings while in process of assortment to ascer- 
tain whether there were any of the same depositor which would use 
up the balance and defeat payment of the check presented at the 
counter. When once charged, a check coming through the clearing 
house is paid; not before. In Massachusetts and all negotiable in- 
struments law states, a check is not an assignment to the holder of 
the money drawn for until accepted, and the holder has no right of 
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action against the bank thereon till after it is accepted. The bank, 
therefore, would be under no liability to the holder of a rejected check 
whether it gave the cleared check preference over a counter check or 
vice versa. The bank’s only legal obligation is to its depositor to 
honor his good checks, with liability for damages for injuring his 
credit in case of wrongful dishonor. But in case of two checks aggre- 
gating an overdraft, the depositor would have a sorry case for damages 
because the bank paid one and refused to pay the other, even though 
he should make it appear that the one refused was the one it should 
have paid. 

2. Where a deposit is attached at a time when the bank has in its 
hands checks of the depositor, received from the clearing house, but 
before they have been posted in the ledger, we believe the attachment 
will hold as against the checks, although we know of no decision on 
the point. The amount to the credit of the depositor on the books of 
the bank is a credit belonging to the depositor and is subject to attach- 
ment so long as the credit stands unimpaired; or in other words, so 
lonz as the indebtedness of the bank to the depositor therefor exists. 
Where the bank pays a check over the counter and the deposit is at- 
tached before the payment is charged, the amount the bank owes the 
depositor is, of course, so much less, and the attachment only holds 
what remains after the payment. So, also, where at the time money 
credited to a depositor is attached, and the depositor owes the bank 
upon matured paper, the bank’s right of set-off of the depositor’s in- 
debtedness is, of course, superior to the right of the attaching creditor, 
who acquires by the attachment no greater rights against the bank 
than the depositor himself had. But checks of the depositor which 
have come from the clearing house and are in the bank’s hands, un- 
charged at the time of the attachment, are not in the same category. 
These have not been paid by the exchange at the clearing house; 
under the rules they are subject to be returned within a certain time 
as not good; the determination of the bank to pay them is not formed 
until after the cleared checks are assorted and scrutinized and placed 
in the hands of the bookkeeper; and they are not paid until actually 
charged against the depositor’s account. If before that time the de- 
posit is attached, we think the money is still to the credit of the de- 
positor—an indebtedness owing to him by the bank not yet paid upon 
such checks—and that the attachment will hold. As said, however, 
we are not aware that the point has been judicially determined. 


PAYMENT OF CHECKS TO TRAVELING SALESMEN. 


FIRST NATIONAL BANK, 
, NEB., July 11, 1906. 





Lditer Banking Law Journal: 


DEAR SiR:—Referring to your article in the June issue of the JOURNAL on 
‘‘The Negotiation of Checks by Traveling Salesmen,” your attention is directed to the 





me ko a 








INQUIRIES AND CORRESPONDENCE. 589 


practice of many banks in (supposedly) protecting themselves against the dangers 
nentioned in that article by issuing their own draft, payable to the order of the firm 
n whose favor the check is drawn, in payment of the check. 

But suppose the traveling man presents for payment the check of Brown, pay- 
ible to the order of Smith & Co. The bank, relying upon this method for protection, 
ssues its draft for a like sum payable to the order of Smith & Co. upon the endorse- 
ment of Smith & Co’s name on the check by their traveling man. He remits the 
iraft to Smith & Co., but sends it in for the credit of Jones—or Smith & Co. see fit 
to so credit it. In what shape is the bank to defend itself against Brown’s claim of 
jamages because of its improper payment of his check; and to defend itself against 
ther difficulties growing out of the situation in the event of Smith & Co’s insolvency? 

CASHIER. 


Answer.—So far as the cash needs of the traveling salesman are 
concerned, they are no more met by the bank’s check to the order of 
Smith & Co. than where he holds Brown’s original check to the order 
of Smith & Co, If the agent cannot show a letter of authority author- 
izing him to indorse his principal’s name to a check in their favor and 
receive payment, so that it would be unsafe for the bank to cash the 
check upon his mere indorsement not backed by authority, we do not 
see why the salesman, unable to obtain the cash, should not mail 
Brown's original check to Smith & Co. instead of obtaining the bank’s 
check and mailing that ; unless, in the interest of the firm, the bank’s 
check would be regarded as a better obligation than Brown’s check. 

In that event, to obviate the complications which might arise where 
the agent takes the bank’s check to Smith & Co., in payment of Brown’s 
check, but mails it for or it iscredited by Smith & Co. to Jones’ account, 
followed by the failure of Smith & Co. whose books would still show 
Brown indebted to them, the bank instead of issuing its own check could 
certify Brown’s check ; or if it issued its own check, could state on its 
face that it was issued in payment of Brown's check. In either case, 
the remittance to Smith & Co. would carry evidence that it represented 
a payment by Brown and it could not be credited to Jones. 

Assuming a case, as suggested in the inquiry, where the bank’s 
check, issued to Smith & Co., for Brown’s check, was credited to Jones’ 
account, and the firm then failed, we do not think, even so, that the 
firm’s assignee could compel Brown to make a second payment, or 
that Brown would have an action for damages against the bank. In 
such case the firm has received the proceeds of the check, thereby 
ratifying the action of its agent in taking it, and the fact that it credits 
those proceeds to a wrong account either by mistake or design does 
not affect the validity of Brown’s payment to it. Suppose, for ex- 
ample, the firm gives its agent a letter to Brown, requesting Brown 
to make payment to its agent, who is authorized to collect the money 
due. Brown, thereupon, pays over, say, $200 in cash to the agent and 
takes his receipt. Suppose then, the agent in remitting the $200 to 
the firm says that Jones has paid the $200 on his account, and that 
Brown Still owes his. The firm credits the $200 to Jones, then fails. 
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It would be an unheard of proposition that because of this mistaken 
credit of proceeds, Brown would still be liable. Yet that is the case 
suggested, except that Brown gives his check instead of cash, and 
there is doubt as to the agent’s authority to indorse his firm’s name. 
But assuming he has no authority still where the firm receives and ac- 
cepts the proceeds of a check given in payment of another check in- 
dorsed without authority by their agent in their name, it ratifies the 
act, and we think it would make no difference because, in accepting 
the check, it thinks it is taking payment of Jones’ account instead of 
Brown's. 

The money in fact, comes from Brown and the firm has received the 
benefit of it. Brown could not be held liable under such circumstances 
because his check to order of the firm, was not indorsed and collected 
by their authority, for the original want of authority in the agent has 
been supplied by ratification or acceptance of the benefits ; and as 
Brown’s indebtedness to the firm has been settled by payment, Brown 
would not be damaged and would have no ground of action against 
the bank. 

Still, to avoid all the complications and possible litigation which 
might flow from such a transaction it would be better, as we suggest, 
for the bank to either certify Brown’s check, or if it takes it up and 
pays with its own check, state on its face that it is issued in payment 
of Brown’s check. 





BANKING IN NEW JERSEY. 


Concerning private bankers and State banks. 


Editor Banking Law Journal : NEw YORK, June 29, 1906. 

DEAR SIR:—Kindly answer through the JOURNAL the following : 

1. Is a private banker in the State of New Jersey allowed to receive deposits and 
transact other banking business in his name as banker, for instance, “‘A. B. banker,” 
or must he, according to law, state that he is a frzvate banker ? 

2. What is the minimum amount of capital required by law to organize a state 
bank in a town of 100,000 population in the State of New Jersey ? S. O. 


Answer. 1.—By the act in relation to individual or private bankers, 
passed in New Jersey in 1895, private bankers are forbidden to en- 
gage in the business of banking, except in accordance with the pro- 
visions of the act, and if they carry on the business without authority, 
are guilty of misdemeanor and may be punished. The act requires 
private bankers to make the same reports as incorporated banks; re- 
quires residence in the state or, if a partnership, that at least one part- 
ner shall be resident; provides for examination by the commissioner 
of banking; and requires a certificate of authority from the commis- 
sioner before a private banker can engage in the business. The act 
further provides that no unauthorized individual shall use an office 
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sign indicating that his place of business is the office of a bank, nor 
use stationery indicating that his business is that of a bank. 

Under this law an individual is not allowed to receive deposits 
and transact other business as ‘‘A. B. Banker,” unless he complies 
with the provisions of the act, makes reports, submits to examina- 
tion, and receives a certificate of authority to engage in the banking 
business. But if authorized, there is no law that requires him to state 
that he is a private banker. 

2. The minimum capital of a state bank in New Jersey is $50,000, 
all of which must be paid in in cash before the transaction of business, 
other than that attendant upon organization, is allowed. The New 
Jersey law makes no gradation of capital with respect to population. 
$50,000 is the minimum, whether the bank is to be located in a city 
of 100,000 or over, or in any of the smaller cities of the state. 


COLLECTION OF DRAFT. 





Editor Banking Law Journal: » NORTH CAROLINA, July 17, 1906. 

DEAR SIR:—We received for collection to-day a draft from a bank in Blanktown, 
South Carolina, on a party here, reading: “On August Ist, next,” pay to the order of, 
etc. To this draft is attached a note of the drawee payable at the First National 
Bank of Blanktown, S. C., and due on August Ist, the date on which the draft is pay- 
able, and onthe back of this note is the endorsement of a third party. 

The bank sending us this draft and note pinned to it instructs as follows: ‘‘You 
will note that this note is payable here (meaning at Blanktown), so please let us have 
its face value. Please note also that the note (not the draft) is protestable.”’ 

If on August rst the draft is presented to the drawee here, who is the payor of 
the note attached to it, and payment is refused by him, will we be safe in protesting 
the note as instructed when it clearly reads “negotiable and payable at the First Na- 
tional Bank of Blanktown, S.C.?” Also, please adyise us which is the true collection 
in our hands, the draft or the note attached to it. We have’written the South Caro- 
lina bank that we will have no right to protest this note here. CASHIER, 


Answer.— The note attached to the draft is payable on August 
1st at the First National Bank of Blanktown, S. C.; it must be then 
and there presented to hold the indorser ; demand and protest at the 
place of the maker in North Carolina would not be a demand in ac- 
cordance with the terms of the note and would release the indorser. 

The attaching of the note to a draft and sending same toa bank at 
the place of the maker for collection would seem to be an attempt on 
the part of the holder to obtain payment from the maker at his place 
of residence, in substitution for payment of the note at the place where 
payable; but if the maker refused to pay the draft on August 1st, the 
indorser on the note would be released. The draft and not the note 
is the true item for collection in the hands of the North Carolina bank. 
When a bank receives for collection a time draft it is its duty to at once 
present it for acceptance to the maker and not wait until maturity. 
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The North Carolina bank probably did right, however, to advise the 
sending bank that it could not protest the note as instructed and await 
further instruction from it before presenting the draft for acceptance. 


FOREIGN COMMERCE OF THE UNITED STATES. 


The foreign commerce of the United States in the fiscal year just ended aggre- 
gated 2,970 million dollars, thus falling but 30 millions below the 3-billion-dollar line. 
If the trade with Porto Rico and Hawaii, which was included in our foreign commerce 
prior to their annexation, were added, the total would materially exceed 3 billion dol- 
lars. Both imports and exports exceed those of any earlier year. 

The total imports of the year were 1,226 million dollars, exceeding the highest 
record of any earlier year (1905) by 109 millions, and the exports were 1,744 millions 
exceeding those of the highest record year (1905) by 225 millions. The excess of 
exports over imports was 517 million dollars, exceeding that of 1905 by 116 millions, 
but falling below that of each year of the period 1898-1901. Comparing 1906 with 
the figures of five years earlier (1901) imports show an increase of 403 million dollars, 
and the exports an increase of 256 millions. Comparing the figures with those of 


ten years earlier (1896) the imports show an increase of 447 millions, and the exports 
an increase of 861 millions. 





MARCUS J. McLOUCHLIN. 





MARCUS J. MCLOUGHLIN, formerly Comptroller of the Emigrant Industrial Sav- 
ings Bank, New York, died on July 2, at Atlantic City, N. J., after a long and painful 
illness which he bore with the patience and fortitude worthy of this modest Christian 
gentleman. 

Mr. McLoughlin was born in Londonderry, Ireland, on the 26th of September, 
1841, his parents being Marcus McLoughlin and Ellen Casey. He came to this country 
when very young, and entered the service of the firm of Olwell & Co., of West Street, 
where he successfully worked his way from office- boy to a partnership, in 1879, inthis 
old and highly respected concern. He had been for years a Trustee of the Emigrant 
Industrial Savings Bank, when in 1900, he withdrew from mercantile life, resigned his 
Trusteeship and became one of the officials of the bank, succeeding David Ledwith, 
the former Comptroller. Mr. McLoughlin was highly intelligent and well educated, 
fearlessly truthful and of absolute integrity. His life was singularly pure, sweet and 
trustful, with a childlike religious faith ; to know him well was to love him, as well as 
to love his modest and retiring nature. His friends deplore his loss, and we extend 
to his sorrowful widow and to his children the expression of our sympathy in their 
great bereavement. 


“ He, whose heart was as that of a little child, has answered to his name, and 
stands in the presence of The Master.” 
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MISSISSIPPI VALLEY TRUST COMPANY, ST. LOUIS. 


Mr. James E. Smith was elected a director of the Mississippi Valley Trust Com- 
yany, St. Louis, Mo., at a meeting of the Board of Directors held on June 11th. He 
succeeds Harrison J]. Drummond, who resigned some time ago by reason of his absence 
from the city on account of spending winter in California and summer in Colorado, 
Mr. Smith is President of the Business Men’s League of St. Leuis, and Vice-President 





Portrait by Strauss. 
JAMES E. SMITH, 


Director, Mississippi Valley Trust Company, St. Louis. 


of the Simmons Hardware Company. He was a director of the Louisiana Purchase 
Exposition, and alse served as Chairman of the Committee of Electricity, member of 
the Committee of Fine Arts, and member of the International Jury of Awards. It 
was largely through his personal efforts that the exhibit of the Japanese Government 
was secured. He is Japanese Consul for St. Louis, and has been decorated by the 
Emperor of Japan with the Order of the Rising Sun. 
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FISK & ROBINSON’S MONTHLY BULLETIN OF INVEST- 
MENTS FOR JULY. 


The labor market in the guise of immigration is attracting quite as much, if not 
more, attention at the present time than the money market. In periods of depression 
nothing is more timid than capital, except foreign Jabor, but thanks to the continuance 
of our unprecedented prosperity immigration during the past twelve months has been 
the largest in the history of the country. A country’s citizens are its best assets, and 
a million of healthy, able-bodied immigrants, even if uneducated and possessing 
nothing but their strength, could easily add $100,000,000 to the wealth of the nation 
annually and bring up their children under conditions insuring a satisfactory and 
patriotic class of citizens. Professional, technical and business men who in a sense 
constitute the distributing apparatus of a nation are not essential. What we need 
are immigrants with good, sound bodies. Compared with this, educational require- 
ments or the few dollars they bring are of small consequence. Make the health 
regulations as drastic as may be necessary, but let us have any amount of immigrants 
who can labor and produce something. Every banking house which is financing 
enterprises, especially in the South, realizes the need of laborers and agriculturists. 

The chief difficulty in the immigration situation is not the numbers which seek 
employment and homes in the United States, but their satisfactory distribution. If 
the vast throng now crowding our shores could be landed at the principal ports be- 
tween Boston and Galveston this question would attract only passing notice, so quickly 
would they be absorbed in wealth-producing enterprises. 

America offers every kind of climate. Give to the rewcomer climatic conditions 
comparable with those in which he previously lived and he will become a settler. 
The importance of placing him under favorable conditions is self-evident. For in- 
stance, if the Italians were distributed among the southern states where outdoor 
labor is possible throughout the year they would become home owners, and the 
annual migration of this desirable laboring class would practically cease, as would also 
the practice of sending ii the aggregate large sums of money annually to their native 
land. 

It is of prime importance that the national government, state governments and 
private organizations, exert themselves in every proper way to bring about a better 
distribution of immigrants and tc do everything in reason to encourage rather than 
discourage this foreign invasion. 


THE BURROUGHS ADDING MACHINE. 


During the month of June the Burroughs Adding Machine Company sold 1152 
machines. Of this number 463 were sold to banks and trust companies. This record 
stands second to the world breaking record of 1218 machines sold in December 1905. 

There are 37,052 Burroughs machines in use to-day. 


THE FIRST NATIONAL BANK, WINONA, MINN. 


At the semi-annual meeting of the Directors of the First National Bank, of Winona, 
it was decided to increase the surplus fund $25,000 from the undivided profits. This 
makes the surplus $225,000, all earned, which equals the capital, which is $225,000. 
The First National Bank of Winona was organized in 1861, and is one of the oldest 
banks in Southern Minnesota. The officers are: E.S. Youmans, President; Chas. 
Horton, Vice-President ; C. M. Youmans, Second Vice-President ; J.W. Booth, Cashier ; 
O. M. Green, Assistant Cashier. 
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BANKING IN SPOKANE. 


Secretary Shaw's appeal to national banks to issue as much as possible of their 
irrency in notes of small denomination to assist in supplying the pressing demand 
will have little or no effect in Spokane. ‘We have no demand for small bills, and 
:!most none for bills of any denomination,” said D. W. Twohy, president of the Old 
National Bank. ‘“ People in this portion of the West prefer silver and gold to paper 
money. We have tried to get local business firms to use paper money instead of 
vold and silver, because we can get currency by registered mail, while we have to 
pay express charges on gold and silver, but we have not succeeded.” 
Superintendent J. A. Tormey of the Spokane public schools reports that 2024 
school children carry savings accounts in the school department, which is maintained 
1 Spokane for the purpose. This is an increase of 24 per cent over the number car- 
ried last year. The total deposits amount to $26,650.77 or an average of $10.03 for 


each pupil each year. These deposits are carried in the Spokane and Eastern Trust 
Company. 


CHICAGO & ALTON RAILROAD—‘*THE ONLY WAY.” 


Bankers, Lawyers, Journalists, or any reader of THE BANKING LAW JOURNAL 
and members of their families, or their friends contemplating a trip to the West or 
Southwest, should not fail to ask for tickets reading via Chicago & Alton Railroad— 
‘The Only Way.” 

The Company uses as a trade mark the triangle, as the three great cities of the 
West, Chicago, St. Louis and Kansas City are the terminal cities of “* The Road.” 

It was the first railroad to use Pullman Sleeping Cars, and the first railroad in 
the World to use Dining Cars and Reclining Chair Cars. The roadbed, the equip- 
ment, the handling of trains, equals that of any railroad on earth. For protection of 
passengers, as well as employees, the Block Signal Service is unexcelled. 

Instead of going ‘“‘ Abroad” year after year, go yourself and take your family to 

Che West” one Summer, and you'll go again and take your friends with ycu. If 
ir time will permit, go through to the Pacific Coast. No painter or writer can 
lescribe what you will see. Will your time be limited? Go to Denver, and using 
that beautiful city as your home for the time you have to spzre from business, go 
North, South, East and West, and see some of the grandest sights the Creator has 
‘laced on this mundane sphere for mortals to look at, admire and wonder. “Try 


\lton” “Tri-angle”’ on your trip to or from “* The West” and you will have no cause 
regret it. 


BOOK NOTES. 


The Legal Literature Company of Chicago are now publishing the first of a series 

{ small volumes written by Henry S. Wilcox of the Chicago Bar. They are de- 
signed to point out in aracy and entertaining manner the follies and frailties of judges, 
iwyers and juries which have come to the notice of the author during his many years 

of experience as a trial lawyer. The book is entitled “Foibles of the Bench,” price 
$1.09, and contains sketches of typical good and bad judges and points out abuses 
which have become prevalent in judicial proceedings and suggests remedies,’ It 
‘bounds in humorous incidents illustrating the points made and is calculated to in- 
terest the general reader as well as the members of the legal profession. The other 
volumes to follow will be entitled “Foibles of the Bar,” “Frailties of the Jury” and 


“Fallacies of the Law.” All the above volumes will be sold at the uniform price of 
one dollar. 











COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported 











Loans, Loans, 
BANKS. | 1905. 1906 
Bank of N. Y., N. B. A.....)$ 18,654,000} $ 18,065,000) 
Bank of the Manhattan Co..| 25,435,000) = 24,041,000) 
Merchants’ National ....... 13,478,900} 10,930,700) 
Mechanics’ National ....... 22,485,000} 20,717,000) 
Bank of America.......... 23,425,600 22,347,600) 
Phenix National........... 4,976,000) 6,423,000 | 
a 185,355,100} 154,901,000) 
Chemical National......... 24,987,600) — 25,359,000)| 
Merchants’ Exch. National.. 6,245,400 5,888, 300) 
Gallatin National.......... 9,197,400 8,135,000 
Nat. Butchers & Drovers’.. 2,192,600 2,592,200) 
Mechanics & Traders’..... 5,342,000) 6,245,000) | 
ER ih ainditidintnvares 4,174,000 5,062,000) | 
American Exchange Nat...| 39,419,400 28,505,000) | 
Nat. Bank of Commerce...) 160,674,600) —133,769,700)| 
Mercantile National........ | 22,204,500} 21,364,200) 
Sg aN 3,643,000 3,496,000) 
Chatham National......... 6,254,800 5.7 1 3.400] 
eer rere | 2,270,100 2,175,200)| 
Nat. Bank of N. America...| 14,768,800) —_—15,374.200)| 
Hanover National ......... 49,806,800) 50,663,000 
Irving National ........... 7,662,000 7,617,000)| 
Citizens’ Central National..| 16,512,300 19,385,600 
ais uawincwon 3.37 5.600 3,442,600 
Market & Fulton.......... 6,998,000 7,396,100)| 
Metropolitan Bank.........| 6,141,700 9,497,700) 
Corn Exchange............ 30,998,000 34,674,000 
Re aie RIS 8,296,100 9,753,800) 
Importers & Traders’ Nat... 24,381,000; 23,759,000) 
National Park............. 7 3,909,000 70,160,000) 
East River National....... 1,297,300 1,229,500) 
Fourth National........... 21,108,800 17,517,500 
Second National........... 10,026,000 10,384,000 
Puet Mational ........2..% 104,860,000 88,455.100) 
N. Y. National Exchange..| 8,846,000 9,188,600 
Od , ee | 3,224,000 3,685,000 
N. Y. County National..... 4,815,900 4,849,700 
German-American......... 4,078,900 3,722,700 
Chase National............ 43,404,300 50,351,000 
Fifth Avenue............. 10,156,000 9,795,100 
German Exchange......... 2,781,300 3,217,700 
a 2,682,400 4,567,500) 
Lincoln National.......... 14,078,200} 13,125,600 
Garfield National.......... 7,494,900 7,886,300 
Fifth National ............ | 2,692,000 3,014,000 
Bank of the Metropolis..... | 9,342,300 11,024,000 
West Side Bank...........| 3,952,000) 4,461,000 
Seaboard National......... 14,966,000 14.738,000 
First National, Brooklyn...| 4,791,000 4,769,000 
Liberty National........... 11,831,600 10,372,400 
N. Y. Produce Exchange. . .|  §.328,500 6,300,200 
New Amsterdam National.. 5,941,800 5,801,900) 
Astor National............ | 4,495,000 4,759,000 
ee ee $1,116,458,500 


t United States Deposits included, $15,344,600 














$1,050,578, 100 su. 58,305,100 $1,036,343,700 


$ 18,127,000 


Deposits, 
1905. 


31,548,000 
17,025,800 
27,552,000 
26,237,200 
3.7 36,000) 
181,451,600) 
23,956,800) 
7,151,100 
7347 ,000 
2,845,200 
6,009,000 
4,323,100 
24,785,500) 
148,723,800) 
18,526,800 
4,084,200 
6,392,100 
2,782,900 
13,579,000 
58,971,400 
7,116,000 
20,313,300 
3,945,600 
6,813,700 
8,067,500 
39,266,G00 
9,488,200 
21,989,000 
85,419,000 
1,458,400 
24,396,000 
10,624,000 
97,599,000 
8,574,300 
3.721 ,000 
6,407,100 
3,907,700 
50,593,800 
11,382,200 
4,014,300 
5,605,900 
15,572,700 
7,691,100 
2,823,500 
10,940,300 
4,572,000 
17,629,000 
4,972,000 
10,729,100 
6,116,300 
7,056,600 
4,345,000 





t Deposits, 
1906. 


$ 16,203,000 


Per ( 
Inc 





28,591,000 
13,385,900 
21,151,000 
24,553,800 


» the 
New York Clearing House for the weeks ending July 8, 1905, and July 7, 1906, respectively 
together with a computation of the proportionate increase or decrease of deposits for the year 


5.379.000] 43.9}.... 


140,131,100 


24,555,000 2.4 


6,177,300 . 
5,884,300) ... 


2,835,900 
6,707,000) II 


5,850,800) 35.3 


20,945,000 
113,385.400 
17,630,800 


~ 


3,869,900] .... 


5,721,000 


2,655,800] .... 


14,821,500) 9. 
58,490,000 


7,041,000) .... 


19,373.800| ... 
3,784,900) .. 
6,926,000! I. 
9,677,000] 19. 
42,719,000) 8. 
9,715,900) 2. 
20,807,000] ... 
80,446,000] ... 


ON 


1,321,400] .... 
20,275,100! .... 


19,380,000 


73,926,300) .... |: 


9,043,800) 5. 
4,099,000) 10. 


~+ 


6,062,600) .... 


3,517,900) .. 
57,124,400] 12. 
11,032,900) ... 
4,352,800, 8. 
5,594,400) .. 
14,224,900 
8,095,000) 5 
3,045,100} 7. 
10,500,100) ... 
4,806,000] 5. 
17,161,000} .. 
5,196,000) 4. 
8,398,700] ... 
7,230,400) 18. 
6,890,800] ... 
4,650,000} 7. 
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